
MINUTE ENTRY
DUVAL, J.
February 1, 2007

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

IN RE KATRINA CANAL BREACHES CIVIL ACTION
CONSOLIDATED LITIGATION

NO. 05-4182

PERTAINS TO: ALL CASES SECTION "K"(2)
Publish to the Web–Organizational Order

    
Attending a status conference held this day to discuss the Proposed Case Management

Order and Scheduling Order that had been ordered to be presented to the Court and is hereby

attached to this Minute Entry were:

Magistrate Judge Jay Wilkinson;

Joe Bruno for Plaintiffs' Liaison Committee; and

Ralph Hubbard and Seth Schmeeckle for Defendants' Liaison Committee.

The Court having reviewed this pleading found that while there was substantial agreement in

some areas, there was not in others.  Furthermore, as this Court has determined that it is in the

interest of justice and the litigants that the coordinated discovery begin forthwith and that these

matters should be prepared in as organized and complete a fashion be prepared for trial.   

The Court then presented its own ideas concerning this task and requested input from

liaison counsel.  It intends to continue to work to confect a comprehensive Case Management

Order which is fair to all parties and is directed towards achieving a resolution of the

proceedings before this Court.  Accordingly,

Case 2:05-cv-04182-SRD-JCW     Document 3142      Filed 02/01/2007     Page 1 of 75



IT IS ORDERED that a follow-up meeting shall be held on Monday, February 12,

2007, at 12:00 p.m.

JS10- 2 hours

 2
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF LOUISIANA

*

CIVIL ACTION

NO. 05-4182 

SECTION "K" (2)

JUDGE DUVAL

MAGISTRATE WILKINSON

IN RE:  KATRINA CANAL BREACHES

CONSOLIDATED LITIGATION

PERTAINS TO:

ALL CASES (EXCEPT DREDGING CASES)

*

*

*

*

*

*

*

*

*

*

*
* * * * * * * * * * * * * * * * * * * * * * * * * * * * *

KEY:AGREED LANGUAGE IS PRESENTED IN BLACK COLOR.  IN CASES OF DISAGREEMENT:
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PLAINTIFFS’ PROPOSED LANGUAGE IS PRESENTED IN BLUE COLOR.

DEFENDANTS’ PROPOSED LANGUAGE IS PRESENTED GREEN COLOR.

CASE MANAGEMENT AND SCHEDULING ORDER NO. 4

I. PREAMBLE

PLAINTIFFS' PROPOSED PARAGRAPH A WITH SUBPARTS

A.  THE FIRST WAVE OF RULE 12 MOTIONS HAS BEEN FILED AND SUBMITTED AS

CONTEMPLATED BY THE COURT'S PREVIOUS SCHEDULING ORDERS.  THE COURT FINDS THAT IT IS

APPROPRIATE TO ENTER THE FOLLOWING CASE MANAGEMENT AND SCHEDULING ORDER, WHICH

SHALL GOVERN ALL OPEN CASES INCLUDED IN THESE CONSOLIDATED PROCEEDINGS.  PARTIES TO

AN ADMINISTRATIVELY CLOSED MATTER WITHIN THE IN RE KATRINA CANAL BREACHES

CONSOLIDATED LITIGATION WHO ARE NOT ALSO PARTIES TO OTHER OPEN MATTERS SHALL BE

ALLOWED, BUT NOT OBLIGATED TO FULLY PARTICIPATE IN DISCOVERY AND CASE DEVELOPMENT

DESCRIBED IN THIS CMO.  SAID PARTIES SHALL BE BOUND BY SUCH DISCOVERY AND WILL NOT BE

PERMITTED TO DUPLICATE ANY DISCOVERY IN EVENT THAT A CLOSED CASE IS REOPENED.

IN SO DOING, THE COURT MAKES THE FOLLOWING OBSERVATIONS:

1. THE PLAINTIFFS IN THE LEVEE UMBRELLA ALLEGE THAT THE DEFENDANTS ARE

LIABLE FOR WATER DAMAGE CAUSED BY THE BREACHING OF AN I-WALL ON THE 17TH STREET

CANAL, THE BREACHING OF I-WALLS ON THE LONDON AVENUE CANAL, AND THE BREACHING OF

THE LEVEES ON THE INDUSTRIAL CANAL.
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2. THE PLAINTIFFS IN THE MISSISSIPPI RIVER-GULF OUTLET (“MR-GO”)” UMBRELLA

ALLEGE THAT THE UNITED STATES AND OTHER DEFENDANTS ARE LIABLE FOR WATER DAMAGE

CAUSED BY THE MR-GO IN THE AREAS OF THE UPPER AND LOWER NINTH WARD, NEW ORLEANS

EAST, AND ST. BERNARD PARISH.

3. THE PLAINTIFFS IN THE INSURANCE UMBRELLA CLAIM, AMONG OTHER THINGS,

THAT THE EFFICIENT PROXIMATE CAUSE OF THE SURFACE WATER DAMAGE IN THE NEW ORLEANS

METROPOLITAN AREA WAS THE NEGLECT OF THE SAME PARTIES MADE DEFENDANTS IN THE LEVEE

AND MR-GO UMBRELLAS. 

4. THE COURT ALSO RECOGNIZES THAT IN THE INSURANCE UMBRELLA THERE IS FACT

DISCOVERY NECESSARY AND COMMON TO ALL INSUREDS OF A PARTICULAR INSURANCE COMPANY

RELATING TO THE ADJUSTMENT OF WIND CLAIMS. THE NATURE AND TYPE OF THOSE DISCOVERY

REQUESTS THAT MAY BE THE SAME FOR EACH INSURANCE COMPANY INCLUDE BUT ARE NOT

LIMITED TO: THE COST BASIS OF GOODS AND SERVICES UTILIZED IN THE ADJUSTING PROCESS TO

DETERMINE WHAT AMOUNT WOULD BE PAID FOR REPAIR (PRICING SYSTEMS AND COST

DATABASES); THE METHODOLOGY FOR DIFFERENTIATING WATER DAMAGE FROM WIND, AND

WATER DAMAGE FROM LEVEE BREACH; THE TIMING OF WATER DAMAGE FROM WIND VERSUS THE

TIMING OF WATER DAMAGE FROM LEVEE BREACH; THE DETERMINATION OF WHETHER THERE IS A

CONCURRENT CAUSE, AND IF SO, WHETHER THE CONCURRENT CAUSE PROVISIONS ARE LAWFUL,

AND IF SO, THE EFFECT THEREOF; AND THE CLAIMS HANDLING PROCEDURE IN GENERAL.

5. FINALLY, THE COURT RECOGNIZES THAT, WITH REGARD TO INDIVIDUAL

ADJUSTING CLAIMS, THE NECESSITY FOR THE DISCLOSURE OF A VARIETY OF INFORMATION IS THE

SAME FOR ALL OF THE INDIVIDUAL CLAIMS.
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6. THE COURT WILL NOT ALLOW UNNECESSARY DUPLICATION OF DISCOVERY AND AS

SUCH, WILL ENTER APPROPRIATE ORDERS IN THAT REGARD.  ADDITIONALLY, AS THERE WILL BE

SUBSTANTIAL COSTS INCURRED IN THE DISCOVERY PROCESS, IT IS APPROPRIATE TO TAKE STEPS TO

MINIMIZE THE COSTS, REDUCE THE WORK LOAD, AND EXPEDITE THE PROCESS.

7. A NECESSARY FIRST STEP IS TO REQUIRE THE PARTIES TO FURTHER ORGANIZE AS

THE COURT HAS CONTEMPLATED IN ITS PREVIOUS ORDERS.

DEFENDANTS' PROPOSED PARAGRAPH A WITH SUBPARTS

A. THE FIRST WAVE OF RULE 12 MOTIONS HAS BEEN FILED AND SUBMITTED AS

CONTEMPLATED BY THE COURT'S PREVIOUS SCHEDULING ORDERS.  THE COURT FINDS THAT IT IS

APPROPRIATE TO ENTER THE FOLLOWING CASE MANAGEMENT AND SCHEDULING ORDER, WHICH

SHALL GOVERN ALL OPEN CASES INCLUDED IN THESE CONSOLIDATED PROCEEDINGS.1  PARTIES TO

AN ADMINISTRATIVELY CLOSED MATTER WITHIN THE IN RE KATRINA CANAL BREACHES

CONSOLIDATED LITIGATION WHO ARE NOT ALSO PARTIES TO OTHER OPEN MATTERS SHALL BE

ALLOWED, BUT NOT OBLIGATED TO FULLY PARTICIPATE IN DISCOVERY AND CASE DEVELOPMENT

DESCRIBED IN THIS CMO.  SAID PARTIES SHALL BE BOUND BY SUCH DISCOVERY AND WILL NOT BE

PERMITTED TO DUPLICATE ANY DISCOVERY IN EVENT THAT A CLOSED CASE IS REOPENED.

IN SO DOING, THE COURT MAKES THE FOLLOWING OBSERVATIONS:

1. THE PLAINTIFFS IN THE LEVEE UMBRELLA ALLEGE THAT THE DEFENDANTS ARE

LIABLE FOR WATER DAMAGE CAUSED BY THE BREACHING OF AN I-WALL ON THE 17TH STREET

CANAL, THE BREACHING OF I-WALLS ON THE LONDON AVENUE CANAL, AND THE BREACHING OF

THE LEVEES ON THE INDUSTRIAL CANAL.
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2. THE PLAINTIFFS IN THE MISSISSIPPI RIVER-GULF OUTLET (“MR-GO”)” UMBRELLA

ALLEGE THAT THE UNITED STATES AND OTHER DEFENDANTS ARE LIABLE FOR WATER DAMAGE

CAUSED BY THE MR-GO IN THE AREAS OF THE UPPER AND LOWER NINTH WARD, NEW ORLEANS

EAST, AND ST. BERNARD PARISH.

3. THE PLAINTIFFS IN THE INSURANCE UMBRELLA CLAIM, AMONG OTHER THINGS,

THAT THE EFFICIENT PROXIMATE CAUSE OF THE SURFACE WATER DAMAGE IN THE NEW ORLEANS

METROPOLITAN AREA WAS THE NEGLECT OF THE SAME PARTIES MADE DEFENDANTS IN THE LEVEE

AND MR-GO UMBRELLAS. 

4. IN VIEW OF THE POTENTIAL PUBLICITY REGARDING THE SUBJECT MATTER OF THIS

LITIGATION AND THE IMPACT OF SUCH PUBLICITY ON FAIR AND ORDERLY PROCEEDINGS HEREIN,

THE COURT ORDERS ALL COUNSEL TO ADHERE STRICTLY TO RULE 3.6 (TRIAL PUBLICITY) OF

ARTICLE XVI OF THE LOUISIANA RULES OF PROFESSIONAL CONDUCT.

B. MOST OF THE DREDGING DEFENDANTS UNDER THE MR-GO UMBRELLA HAVE

FILED LIMITATION OF LIABILITY ACTIONS.  AS A RESULT, PURSUANT TO SUPPLEMENTAL

ADMIRALTY RULE F(3) ALL CLAIMS AND PROCEEDINGS AGAINST THOSE PARTIES HAVE BEEN

AUTOMATICALLY STAYED.  FURTHERMORE, RECOGNIZING THAT THE FIFTH CIRCUIT HAS HELD

THAT CLASS ACTIONS ARE INCOMPATIBLE WITH LIMITATION PROCEEDINGS, THIS CASE

MANAGEMENT AND SCHEDULING ORDER SHALL NOT APPLY TO THE DREDGING DEFENDANTS

WHO HAVE FILED LIMITATION ACTIONS.  IF IN THE FUTURE THE COURT DEEMS IT APPROPRIATE, A

SEPARATE CASE MANAGEMENT AND SCHEDULING ORDER WILL BE ENTERED TO GOVERN THE

FURTHER CONDUCT OF THE DREDGING LIMITATION ACTIONS.  FOR CONSISTENCY OF DISCOVERY

MANAGEMENT AGAINST THE DREDGING COMPANY DEFENDANTS WHO HAVE NOT FILED
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LIMITATION ACTIONS, THIS CMO WILL NOT COVER DISCOVERY AGAINST THOSE DEFENDANTS

UNTIL FURTHER NOTICE.  

II. COORDINATION OF PARTIES:

A. LIAISON COUNSEL

1. LIAISON COUNSEL ARE SELECTED FOR A POSITION OF LEADERSHIP AND HAVE AN

OBLIGATION TO MAINTAIN APPROPRIATE COMMUNICATION WITH OTHER ATTORNEYS IN THEIR

GROUPS, PERIODICALLY INFORMING THEM OF THE PROGRESS OF THE LITIGATION AND CONSULTING

WITH THEM WHEN MAJOR DECISIONS AFFECTING THEIR CLIENTS MUST BE MADE.

2. IN ADDITION TO THE PRIVILEGED COMMUNICATIONS PROTECTED BY THE FEDERAL

RULES OF CIVIL PROCEDURE, COMMUNICATIONS OF ANY KIND WHATSOEVER, WHETHER WRITTEN,

ORAL, OR ELECTRONIC, BETWEEN OR AMONG PLAINTIFFS' COUNSEL SHALL BE PRIVILEGED.

COMMUNICATIONS OF ANY KIND WHATSOEVER, WHETHER WRITTEN, ORAL, OR ELECTRONIC

BETWEEN OR AMONG DEFENDANTS' COUNSEL AND ANY DEFENDANTS SHALL BE PRIVILEGED.

3. NOTHING IN THIS ORDER SHALL BE CONSTRUED TO PRECLUDE AN UNREPRESENTED

PARTY OR INDIVIDUAL COUNSEL FROM TAKING ANY ACTION NECESSARY TO REPRESENT HIS/HER

CLIENT, INCLUDING BUT NOT LIMITED TO, THE RIGHT TO PARTICIPATE IN AND/OR CONDUCT ANY

CONFERENCE, HEARING, OR TRIAL, CONSISTENT WITH THE TERMS AND PROVISIONS OF THIS

ORDER.  THE DESIGNATION OF LIAISON COUNSEL AND THE ASSIGNMENT OF DUTIES TO THEM HAS

BEEN SET FORTH FOR THE PURPOSES OF MINIMIZING EXPENSE AND TIME FOR ALL PARTIES AND TO

ESTABLISH ORDER.
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4. LIAISON COUNSEL OR THEIR DESIGNEES SHALL ATTEND ALL HEARINGS AND

CONFERENCES CONDUCTED BY THE COURT.  NOTHING IN THIS SECTION SHALL PREVENT ANY

PARTY FROM PARTICIPATING IN ANY HEARING OR STATUS CONFERENCE SCHEDULED BY THE

COURT. 

B. ORGANIZATION

IN ORDER TO ASSURE CONTINUITY OF COMMUNICATION BETWEEN THE PARTIES, THE

PRELIMINARY MASTER COMMITTEES APPOINTED ON MAY 5, 2006 SHALL BECOME THE

PERMANENT MASTER COMMITTEES, EACH COMMITTEE RETAINING THE SAME MEMBERS.

FURTHER, JOSEPH BRUNO AND RALPH HUBBARD WILL NOW BE RESPECTIVELY DESIGNATED AS

THE PLAINTIFFS’ LIAISON COUNSEL AND THE DEFENDANTS’ LIAISON COUNSEL.

1. PLAINTIFFS' SUBGROUP LITIGATION COMMITTEES

A PLAINTIFFS’ SUBGROUP LITIGATION COMMITTEE SHALL BE APPOINTED FOR EACH OF

THE FOLLOWING SUBGROUPS OF THE KATRINA CANAL BREACH CONSOLIDATED LITIGATION:

LEVEE, MR-GO, AND INSURANCE.  EACH SUBGROUP LITIGATION COMMITTEE SHALL BE

APPOINTED BY ORDER OF THE COURT.  EACH PLAINTIFFS’ SUBGROUP LITIGATION COMMITTEE

(HEREINAFTER “PSLC”) SHALL HAVE A MINIMUM OF THREE MEMBERS.  PLAINTIFFS’ LIAISON

COUNSEL FOR THE PMC SHALL BE A STANDING MEMBER OF EACH SUBCLASS COMMITTEE.

NOTHING IN THIS CASE MANAGEMENT ORDER SHALL BE CONSTRUED TO SUGGEST THAT A

CURRENT MEMBER OF THE PRELIMINARY MASTER COMMITTEE IS PROHIBITED FROM ACCEPTING A

ROLE AS A MEMBER OF A PSLC OR LIAISON COUNSEL FOR A PSLC.

EACH PLAINTIFFS’ SUBGROUP LITIGATION COMMITTEE SHALL HAVE THE AUTHORITY TO

MANAGE ITS RESPECTIVE SUBGROUP OF THIS CONSOLIDATED LITIGATION.   A SUBGROUP LIAISON
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COUNSEL SHALL BE APPOINTED TO CHAIR EACH PSLC AND COMMUNICATE WITH THE COURT AND

THE PARTIES RELATIVE TO THEIR RESPECTIVE SUBGROUP ISSUES.    LIAISON COUNSEL FOR THE

PMC AND EACH PSLC LIAISON COUNSEL SHALL SERVE ON THE MASTER DISCOVERY

COORDINATING COMMITTEE FOR THE PURPOSE OF IMPLEMENTING THIS CASE MANAGEMENT AND

SCHEDULING ORDER AND THE OTHER ORDERS OF THIS COURT.

A. LEVEE UMBRELLA
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THE COURT HAS BEEN ADVISED THAT THE ATTORNEYS PROSECUTING CLAIMS REGARDING

THE LEVEE BREACHES HAVE MET AND ORGANIZED A COMMITTEE.  THE GROUP SELECTED DANIEL

E. BECNEL, JR., JOSEPH M. BRUNO, D. BLAYNE HONEYCUTT, HUGH P. LAMBERT, AND GERALD E.

MEUNIER TO SERVE ON AN INTERNAL EXECUTIVE COMMITTEE.  THE COURT RECOGNIZES THESE

SELECTIONS AND APPOINTS DANIEL E. BECNEL, JR., JOSEPH M. BRUNO, HUGH P. LAMBERT, AND

GERALD E. MEUNIER AS MEMBERS OF THE PSLC - LEVEE.  THE COURT APPOINTS JOSEPH M.

BRUNO AS LIAISON COUNSEL OF THE PSLC - LEVEE.   THE WORK PERFORMED TO DATE MAY, AT

THE APPROPRIATE TIME, BE SUBMITTED TO THE COURT FOR APPROVAL AS COMPENSABLE WORK

PERFORMED AS IF PERFORMED WITH THE APPROVAL AND DIRECTION OF THE PSLC LEVEE.

B. MRGO UMBRELLA

THE COURT IS SIMILARLY AWARE THAT IN DECEMBER 2005, A GROUP OF ATTORNEYS

FROM NINE LAW FIRMS ORGANIZED INTO A MR-GO LITIGATION GROUP, WHICH GROUP HAS

PERFORMED EXTENSIVE RESEARCH ON LITIGATION OF THIS NATURE.  THIS GROUP OF ATTORNEYS

FILED THE ROBINSON CASE ALLEGING THAT THE NEGLIGENT DESIGN, CONSTRUCTION, OPERATION,

AND/OR MAINTENANCE OF THE MR-GO BY THE UNITED STATES CORPS OF ENGINEERS CAUSED

VAST DAMAGE TO THE GREATER NEW ORLEANS AREA.  THE GROUP ALSO FILED AN INJUNCTION

SUIT SEEKING A REMEDIATION PLAN TO PREVENT THE MR-GO FROM CAUSING DAMAGES IN THE

FUTURE, WHICH SUIT HAS BEEN ALLOTTED TO ANOTHER SECTION OF THE UNITED STATES

DISTRICT COURT, EASTERN DISTRICT OF LOUISIANA.   

THE COURT HAS BEEN ADVISED THAT THIS GROUP OF ATTORNEYS HAS COMMITTED A

VAST AMOUNT OF TIME AND MONETARY RESOURCES TOWARD RESEARCH REGARDING THE
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DEVELOPMENT OF THE MR-GO, THE FEDERAL TORT CLAIMS ACT, REVIEWED TENS OF

THOUSANDS OF PAGES OF DOCUMENTS FROM THE CORPS, INTERVIEWED DOZENS OF

EYEWITNESSES, ENGAGED THE SERVICES OF MANY EXPERT SCIENTISTS, ESTABLISHED FINANCIAL

STRUCTURE TO THE GROUP, AND DEVISED A LITIGATION PLAN FOR INDIVIDUALS TO SEEK

REPARATIONS FOR THEIR DAMAGES.   FURTHER, THE GROUP HAS EXPANDED IN NUMBER OF

PARTICIPATING ATTORNEYS AND EACH PARTICIPATING ATTORNEY HAS ENTERED INTO A FUNDING

AND REPRESENTATION AGREEMENT.    

THE COURT RECOGNIZES THE WORK PERFORMED BY THIS GROUP IN PROSECUTING THIS

LITIGATION TO DATE, AND ENCOURAGES THESE ATTORNEYS AND OTHER ATTORNEYS INTERESTED

IN THE MR-GO UMBRELLA LITIGATION TO CONTINUE TO WORK TOGETHER.  THE WORK

PERFORMED TO DATE MAY, AT THE APPROPRIATE TIME, BE SUBMITTED TO THE COURT FOR

APPROVAL AS COMPENSABLE WORK PERFORMED AS IF PERFORMED WITH THE APPROVAL AND

DIRECTION OF THE PSLC MR-GO. THE GROUP SUGGESTS, AND THE COURT HEREBY APPOINTS

JAMES P. ROY, PIERCE O’ DONNELL, JOHN ANDRY, AND CLAY MITCHELL TO SERVE ON THE PSLC

- MR-GO.  JAMES P. ROY IS HEREBY APPOINTED AS LIAISON COUNSEL FOR THE PSLC - MR-GO. 

C. INSURANCE UMBRELLA

THE COURT IS ALSO AWARE THAT JOSEPH M. BRUNO, CALVIN C. FAYARD, JR. AND

JOSEPH MCKERNAN INITIALLY FILED CHEHARDY V. STATE FARM ON SEPTEMBER 15, 2005 IN THE

19TH JUDICIAL DISTRICT COURT, WHICH WAS REMOVED TO THE UNITED STATES DISTRICT COURT,

MIDDLE DISTRICT OF LOUISIANA AND SUBSEQUENTLY TRANSFERRED TO THE EASTERN DISTRICT

OF LOUISIANA WHERE IT IS NOW PENDING WITHIN THE UMBRELLA OF HURRICANE LITIGATION IN

THIS COURT.  
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THESE ATTORNEYS HAVE ORGANIZED AND SUBSEQUENTLY ASSOCIATED OTHER

ATTORNEYS WHO ARE PRESENTLY WORKING TOGETHER TO PROSECUTE THE INSURANCE

LITIGATION PENDING BEFORE THE COURT.  THE COURT HEREBY APPOINTS JOHN N. ELLISON,

CALVIN C. FAYARD, JR., JOSEPH J. MCKERNAN, AND DREW RANIER,   AS MEMBERS OF THE

PLAINTIFFS’ SUBGROUP LITIGATION COMMITTEE - INSURANCE. (HEREINAFTER REFERRED TO AS

THE “PSLC - INSURANCE”).  CALVIN C. FAYARD, JR. SHALL SERVE AS PSLC- INSURANCE LIAISON

COUNSEL.   THE WORK PERFORMED TO DATE MAY, AT THE APPROPRIATE TIME, BE SUBMITTED TO

THE COURT FOR APPROVAL AS COMPENSABLE WORK PERFORMED AS IF PERFORMED WITH THE

APPROVAL AND DIRECTION OF THE PSLC -  INSURANCE.

D. RESPONDER UMBRELLA

THE COURT RECOGNIZES THAT MR. O’DWYER IS THE ONLY PLAINTIFF COUNSEL OF

RECORD IN THE RESPONDER UMBRELLA, AND THERE IS NO NEED TO APPOINT A PLAINTIFF

SUBGROUP LITIGATION COMMITTEE FOR THIS UMBRELLA.

2. PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE

A. THE PLAINTIFFS’ MASTER COORDINATING DISCOVERY COMMITTEE IS

COMPRISED OF THE PMC LIAISON COUNSEL AND THE LIAISON FOR EACH OF

THE PSLCS.

B. PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE SHALL HAVE THE

PRIMARY RESPONSIBILITY FOR MAKING CERTAIN THAT DISCOVERY IS NOT

DUPLICATED AND IS COORDINATED.
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C. PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE SHALL REVIEW

AND APPROVE ALL NOTICES OF DEPOSITIONS PRIOR TO SERVICE. 

D. TO ELIMINATE DUPLICATE REQUESTS, THE PLAINTIFFS’ MASTER

COORDINATING COMMITTEE SHALL COORDINATE WITH EACH PSLC AND

RESPONDER UMBRELLA COUNSEL AND COMPILE THE DISCOVERY

PROVIDED IN THIS CMO.

E. ALL MOTIONS, REQUESTS FOR DISCOVERY OR OTHER PRE-TRIAL PROCEEDINGS

WITH RESPECT TO AN UMBRELLA SUBGROUP SHALL BE SUBMITTED TO THE

PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE BEFORE

FILING AND SERVICE.

F. THE PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE SHALL

VERIFY THAT THE MOTIONS AND/OR REQUESTS ARE NOT DUPLICATIVE

BEFORE APPROVING THEIR SERVICE AND FILING.

3. DUTIES OF PLAINTIFFS’ SUBGROUP LIAISON COUNSEL

A. EACH SUBGROUP LIAISON COUNSEL SHALL, IN COORDINATION

WITH LIAISON COUNSEL FOR THE PMC, MAINTAIN A MASTER SERVICE LIST OF ALL PLAINTIFFS’

ATTORNEYS OF RECORD CONTAINING THEIR NAMES, ADDRESSES, E-MAIL ADDRESSES, TELEPHONE

NUMBERS, FACSIMILE NUMBERS, AND NAMES OF PARTIES WHO THEY REPRESENT.  EACH PARTY

SHALL BE RESPONSIBLE FOR NOTIFYING PSLC LIAISON COUNSEL OF ANY CHANGES NECESSARY

TO MAINTAIN AN ACCURATE AND CURRENT MASTER SERVICE LIST.  FROM TIME TO TIME, AS

DIRECTED BY THE COURT, SUBGROUP LIAISON COUNSEL SHALL FILE WITH THE CLERK OF COURT

A COPY OF THE UPDATED MASTER SERVICE LISTS.
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B. EACH SUBGROUP LIAISON COUNSEL OR HIS DESIGNEES SHALL BE

RESPONSIBLE FOR CONFERRING WITH INDIVIDUAL COUNSEL AND/OR UNREPRESENTED PARTIES ON

THEIR SERVICE LISTS AS WARRANTED UNDER THE CIRCUMSTANCES AND FOR ACCOMPLISHMENT OF

THE FOLLOWING: (A) COORDINATION, COMPILATION AND SERVICE OF WRITTEN DISCOVERY

ADDRESSING SIMILAR ISSUES ON BEHALF OF THE LIAISON COUNSEL GROUP; (B) COORDINATION OF

THE PREPARATION AND SERVICE OF MOTIONS AND SUPPORTING MEMORANDA ADDRESSING ISSUES

COMMON TO THE GROUP; (C) COORDINATION, SCHEDULING AND NOTICING DEPOSITIONS OF

WITNESSES AS REQUESTED BY THE GROUP; (D) CONDUCTING THE CONFERENCES REQUIRED BY

UNIFORM LOCAL RULES WITH RESPECT TO MOTIONS WHICH RAISE ISSUES COMMON TO THE

GROUP; (E) COORDINATION OF THE BRIEFING AND ARGUMENT OF COMMON ISSUES ON BEHALF OF

THE GROUP; AND (F) PROVIDING TO ALL COUNSEL AND UNREPRESENTED PARTIES WITHIN THE

GROUP MINUTES OF THE SUBSTANCE OF LIAISON COUNSEL MEETINGS AND ALL CONFERENCES AND

HEARINGS BEFORE THE COURT.

4. DUTIES OF PLAINTIFFS’ SUBGROUP LITIGATION COMMITTEE

A.  ALL MOTIONS, REQUESTS FOR DISCOVERY OR OTHER PRETRIAL PROCEEDINGS

WITH RESPECT TO THE PLAINTIFFS IN A SUBGROUP SHALL BE INITIATED AND FILED THROUGH THE

RESPECTIVE UMBRELLA SUBGROUP PSLC.  SUCH FILINGS SHALL BE COORDINATED WITH AND

THROUGH THE UMBRELLA SUBGROUP PSLC LIAISON COUNSEL.  IF THE PSLC DOES NOT SUPPORT

THE MOTION, DISCOVERY OR OTHER PROCEEDING, THEN IT SHALL INCLUDE A CERTIFICATE OF

NON-SUPPORT ATTACHED THERETO.

B. ALL MOTIONS, REQUESTS FOR DISCOVERY OR OTHER PRE-TRIAL PROCEEDINGS

WITH RESPECT TO AN UMBRELLA SUBGROUP SHALL BE SUBMITTED TO THE MASTER DISCOVERY
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COORDINATING COMMITTEE BEFORE FILING AND SERVICE.  THE PLAINTIFFS’ DISCOVERY

COORDINATING COMMITTEE SHALL VERIFY THAT THE MOTIONS AND/OR REQUESTS ARE NOT

DUPLICATIVE.

5. DEFENDANTS' LITIGATION COMMITTEES

THE COURT RECOGNIZES THAT THE VARIOUS CATEGORIES OF DEFENDANTS HAVE

UNIQUE INTERESTS THAT WOULD NOT BE SERVED ADEQUATELY BY DIVISION OF THE DEFENDANTS'

INTO THREE SUBGROUPS OR COMMITTEES.  AS A CONSEQUENCE, DEFENDANTS' LITIGATION

COMMITTEES WILL CONSIST OF THE FOLLOWING:

A. DEFENDANTS' INSURANCE LITIGATION COMMITTEE, REPRESENTED

BY:  RALPH HUBBARD (LIAISON COUNSEL), ALAN YACOUBIAN, JUDY BARRASSO,

STEPHEN GOLDMAN, KEVIN KAMRACZEWSKI, MARTIN SADLER, CARI DAWSON,

ROBERT SIEGEL, AND DAVE WALKER, CHARLES CHASSAIGNAC, AND STEVE USDIN

B. DEFENDANTS' STATE/LOCAL GOVERNMENTAL ENTITIES

LITIGATION COMMITTEE, REPRESENTED BY THOMAS P. ANZELMO.

C. DEFENDANTS' FEDERAL GOVERNMENTAL ENTITIES LITIGATION

COMMITTEE WILL BE REPRESENTED BY ROBIN D. SMITH

D. DEFENDANTS' RAILROAD ENTITIES LITIGATION COMMITTEE,

REPRESENTED BY: ROY J. RODNEY, JR., BRENT TALBOT, GALEN BROWN, CARL

HELLMERS, BEN SLATER, AND PATRICK TALLEY.  BRENT TALBOT IS HEREBY

APPOINTED DEFENDANTS MASTER COMMITTEE.

E. DEFENDANTS' ENGINEERS/ARCHITECTS LITIGATION COMMITTEE

WILL BE REPRESENTED BY FRANCIS J. BARRY, JR.  FRANCIS J. BARRY, JR. HEREBY
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IS APPOINTED TO THE DEFENDANTS’ MASTER DEFENDANT COMMITTEE AND MR.

THOMAS GARDNER WILL BE RELIEVED OF THIS POSITION.

F. DEFENDANTS' CONTRACTORS LITIGATION COMMITTEE,

REPRESENTED BY:  WILLIAM D. TREEBY.

IV. DOCUMENT REPOSITORIES:

A. RESPOSITORY SET UP

1. A JOINT ELECTRONIC REPOSITORY TO CONTAIN A COPY OF ALL DOCUMENTS

PRODUCED DURING DISCOVERY SHALL BE MAINTAINED THROUGH A THIRD-PARTY VENDOR

TO BE SELECTED BY AGREEMENT OF THE PARTIES.  THE COST OF THE JOINT ELECTRONIC

REPOSITORY SHALL BE BORNE 50% BY PLAINTIFFS AND 50% BY THE DEFENDANTS.

PARTIES DISMISSED FROM THESE CONSOLIDATED PROCEEDINGS OR FROM WHOM

DISCOVERY IS STAYED SHALL HAVE NO FURTHER OBLIGATION TO PAY JOINT REPOSITORY

COSTS FROM THE DATE OF THE DISMISSAL OR THE STAY BY THE DISTRICT COURT UNLESS

THEY DESIRE ACCESS TO THE REPOSITORY, IN WHICH CASE THEY WILL BE REQUIRED TO

PAY THEIR SHARE OF THE COSTS.  ALL OF THE DETAILS REGARDING THE JOINT CONTROL OF

THE REPOSITORY CONTEMPLATED BY THIS ORDER WILL BE NEGOTIATED AND AGREED TO

BY THE PLAINTIFFS’ MASTER DISCOVERY COORDINATING COMMITTEE AND MASTER

DEFENDANTS' COMMITTEES, FAILING WHICH BY FURTHER ORDER OF THE COURT.

2. IN ADDITION TO DEPOSITING A COPY OF THE ELECTRONIC DOCUMENTS IN

THE JOINT REPOSITORY, COUNSEL SHALL FILE INTO THE RECORD NOTICE OF THEIR

PRODUCTION TO THE REPOSITORY IDENTIFYING THE BATES RANGES OF THE IMAGES

DEPOSITED. 
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3. THE REPOSITORY SHALL BE GOVERNED BY THE PROVISIONS OF THE

CONFIDENTIALITY ORDER AS DESCRIBED BELOW.

4. NOTHING HEREIN SHALL BAR ANY PSLC FROM ESTABLISHING AN

ELECTRONIC DOCUMENT REPOSITORY CONTAINING ALL DOCUMENTS CONTAINED IN THE

DOCUMENT REPOSITORY, SUBJECT TO THE TERMS OF THE CONDITIONS OF

CONFIDENTIALITY ORDERS.

B. RULES REGARDING DOCUMENT PRODUCTION:

1. NUMBERING AND INDEXING:

THE MASTER DISCOVERY COORDINATING COMMITTEE AND THE DEFENDANTS

SHALL DEVELOP AND USE A SYSTEM FOR IDENTIFYING BY A UNIQUE NUMBER OR SYMBOL EACH

DOCUMENT PRODUCED OR REFERRED TO DURING THE COURSE OF THIS LITIGATION.  THE PARTIES

WILL SOLICIT PROPOSALS FROM THIRD PARTY VENDORS RELATIVE TO NUMBERING, SCANNING AND

INDEXING THE DOCUMENTS PRODUCED IN THIS MATTER.  EACH PRODUCING PARTY WILL GIVE

EACH PAGE OF ITS PRODUCED DOCUMENTS A UNIQUE NUMBER, USING A NUMBERING SYSTEM THAT

IDENTIFIES THE PRODUCING PARTY (USING A LETTER OR SERIES OF LETTERS AS A PREFIX).  THE

PARTIES SHOULD MAKE ALL REASONABLE EFFORTS TO PRODUCE DOCUMENTS IN AN ELECTRONIC

FORMAT. 

2. DOCUMENTS PRODUCED BY NON-PARTIES

IN THE EVENT THAT DOCUMENTS PRODUCED BY PERSONS OR ENTITIES WHO ARE

NOT PARTIES TO THIS ACTION ARE NOT, WHEN PRODUCED, IDENTIFIED BY A UNIQUE NUMBERING

SYSTEM, THE PARTY AT WHOSE REQUEST PRODUCTION WAS MADE SHALL BE RESPONSIBLE FOR

NUMBERING THE DOCUMENTS IN ACCORDANCE WITH THE TERMS OF THE CMO.
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3. LEGIBILITY OF DOCUMENTS

EACH PRODUCING PARTY SHALL TAKE REASONABLE STEPS TO ASSURE THAT THE

COPIES OF THE DOCUMENTS IT PRODUCES ARE LEGIBLE.  TO THE EXTENT A PRODUCING PARTY

CANNOT OR DOES NOT PRODUCE A LEGIBLE COPY, IT SHALL MAKE THE ORIGINAL DOCUMENT(S)

AVAILABLE FOR INSPECTION AND COPYING.

4. AUTHENTICATION

DOCUMENTS PRODUCED BY ANY PARTY OR FORMER PARTY, WHETHER AS PART OF THE

INITIAL DISCLOSURE, IN RESPONSE TO FORMAL DOCUMENT REQUESTS, OR BY AGREEMENT, SHALL

BY REASON OF SUCH PRODUCTION BE PRESUMED TO BE AUTHENTIC DOCUMENTS UNDER

FED.R.CIV.P. 901.  SUCH PRESUMPTION MAY BE REBUTTED, BUT THE PARTY CHALLENGING THE

PRESUMPTION SHALL BEAR THE BURDEN OF ESTABLISHING THAT THE DOCUMENT IS NOT

AUTHENTIC.    
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5. INADVERTENT PRODUCTION OF DOCUMENTS

A PARTY THAT INADVERTENTLY PRODUCES A DOCUMENT THAT IT MAINTAINS IS

PRIVILEGED SHALL, UPON BECOMING AWARE OF THE INADVERTENT PRODUCTION, IMMEDIATELY

FILE A NOTICE INTO THE RECORD IDENTIFYING THE DOCUMENT BY ITS SPECIFIC IDENTIFYING

CHARACTERISTIC, SUCH AS BY BATES NUMBER.  ANY PARTY THAT RECEIVED THE PRIVILEGED

DOCUMENT INADVERTENTLY PRODUCED IS TO IMMEDIATELY DESTROY THE DOCUMENT RECEIVED

AND ALL COPIES THEREOF, UNLESS IT RECEIVED THE ORIGINAL, IN WHICH CASE IT SHALL RETURN

THE ORIGINAL TO THE PRODUCING PARTY.  NO USE WHATSOEVER MAY BE MADE OF AN

INADVERTENTLY PRODUCED PRIVILEGED IMAGE OR INFORMATION CONTAINED THEREIN UNTIL

SUCH TIME AS THE PRODUCING PARTY WITHDRAWS THE CLAIM OF PRIVILEGE OR THE COURT

DETERMINES THAT THE DOCUMENT IS NOT PRIVILEGED.  ANY PARTY SEEKING TO CONTEST THE

ASSERTION OF PRIVILEGE AS TO INADVERTENTLY PRODUCED DOCUMENTS MUST REQUEST IN

CAMERA REVIEW OF THE DOCUMENT(S) IN QUESTION BY FILING A PLEADING THAT DOES NOT

DISCLOSE THE CONTENT OF THE DOCUMENT(S) OVER WHICH THE PRODUCING PARTY HAS

ASSERTED PRIVILEGE.

6. FILING DISCOVERY REQUESTS AND RESPONSES

PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 5(D), DISCOVERY REQUESTS

AND RESPONSES WILL NOT BE FILED WITH THE COURT EXCEPT WHEN SPECIFICALLY ORDERED BY

THE COURT OR TO THE EXTENT OFFERED IN CONNECTION WITH A MOTION.

7. PRESERVATION

PARTIES SHALL PRESERVE EVIDENCE IN ACCORDANCE WITH THE FEDERAL RULES

OF CIVIL PROCEDURE AND ANY ORDERS OF THE COURT.
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8. LATER FILED CASES

THIS ORDER SHALL ALSO APPLY TO RELATED CASES LATER FILED IN, REMOVED TO,

OR TRANSFERRED TO THIS COURT, AND ANY PARTY WHICH ADDS A NEW PARTY SHALL

CONTEMPORANEOUSLY TRANSMIT TO THE NEW PARTY A COPY OF THIS ORDER AND ALL PRIOR

CASE MANAGEMENT ORDERS.

9. CONFIDENTIALITY

WITHIN THIRTY (30) DAYS AFTER THE ENTRY OF THIS ORDER, LIAISON COUNSEL

ARE DIRECTED TO WORK TOGETHER TO PROPOSE AN INDIVIDUAL OR JOINT PROTECTIVE ORDER TO

SAFEGUARD, AS APPROPRIATE, CONFIDENTIAL, PROPRIETARY OR PRIVATE INFORMATION THAT

MAY BE PRODUCED DURING DISCOVERY.  IF THE PARTIES ARE UNABLE TO AGREE, THEY SHALL

FILE SEPARATE MOTIONS AND PROPOSED ORDERS WITHIN TEN DAYS AFTER THE INITIAL

CONFERENCE.  NOTHING HEREIN SHALL AFFECT THE STIPULATION AND PROTECTIVE ORDER

ENTERED BY THE COURT BETWEEN WASHINGTON GROUP INTERNATIONAL, INC. AND PLAINTIFFS

IN THIS CASE ON SEPTEMBER 5, 2006.

10. ATTEMPTS TO RESOLVE DISPUTES

COUNSEL ARE REMINDED OF THEIR OBLIGATIONS UNDER THE FEDERAL AND

LOCAL RULES TO MEET AND CONFER BEFORE FILING A MOTION.

V. COORDINATION OF THE ISSUES

A. INTRODUCTION:

AS PROVIDED HEREIN, EACH INDIVIDUAL COUNSEL AND UNREPRESENTED PARTY

SHALL BE RESPONSIBLE FOR CONFERRING WITH LIAISON COUNSEL OR HIS DESIGNEE IN THEIR

RESPECTIVE LIAISON GROUPS WITH THE GOAL OF ACCOMPLISHING OF THE FOLLOWING: (A)
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COORDINATION, COMPILATION AND SERVICE OF WRITTEN DISCOVERY ADDRESSING ISSUES

PRESENT IN MULTIPLE CASES; (B) COORDINATION OF THE PREPARATION AND SERVICE OF

DISCOVERY MOTIONS AND SUPPORTING MEMORANDA ADDRESSING ISSUES PRESENT IN MULTIPLE

CASES; (C) COORDINATION, SCHEDULING AND NOTICING OF DEPOSITIONS OF PARTIES AND OF

WITNESSES AS REQUESTED BY THE PARTIES TO BE SERVED AFTER NOTICE TO LIAISON COUNSEL;

(D) CONDUCTING THE CONFERENCES REQUIRED BY THE UNIFORM LOCAL RULES WITH RESPECT TO

DISCOVERY MOTIONS WHICH RAISE ISSUES COMMON TO THE PARTIES SERVED BY LIAISON

COUNSEL; AND (E) COORDINATION OF THE BRIEFING AND ARGUING OF DISCOVERY ISSUES

PRESENT IN MULTIPLE CASES.  

B. LEVEE:

1. PLAINTIFFS SHALL FILE A MASTER CONSOLIDATED LEVEE BREACH CLASS

ACTION COMPLAINT WITHIN THIRTY (30) DAYS OF ENTRY OF THIS ORDER.  THE MASTER

CONSOLIDATED LEVEE BREACH CLASS ACTION COMPLAINT SHALL SUPERSEDE AND REPLACE ALL

PREVIOUSLY FILED LEVEE BREACH COMPLAINTS.

2. THE PLAINTIFFS AND THE UNITED STATES OF AMERICA AGREE THAT THE

TIMELY FILING OF A VALID CLAIM UNDER THE FEDERAL TORT CLAIMS ACT, 28 U.S.C. §§

1346(B)(1), 2671-2680,  WILL CONSTITUTE THE FILING OF A VALID CLAIM UNDER THE ADMIRALTY

EXTENSION ACT, 46 U.S.C. APP. § 740.    

PLAINTIFFS PROPOSE:

3. IN AN EFFORT TO AVOID UNNECESSARY MOTION PRACTICE REGARDING

WHETHER A PLAINTIFF HAS SATISFIED THE ADMINISTRATIVE REQUIREMENTS UNDER THE FEDERAL

TORT CLAIMS ACT, PLAINTIFFS’ COUNSEL SHALL PROVIDE TO COUNSEL FOR THE UNITED STATES
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OF AMERICA A LIST OF ALL OF THEIR CLIENTS WHO INTEND TO FILE SUIT AGAINST THE UNITED

STATES OF AMERICA UNDER THE FEDERAL TORT CLAIMS ACT.  THE UNITED STATES OF AMERICA

SHALL IDENTIFY THOSE INDIVIDUALS WHO HAVE FILED A FORM SF-95 AND THE DATE ON WHICH

SIX MONTHS WILL HAVE ELAPSED SINCE THE FILING OF THE FORM SF-95 TO PLAINTIFFS’

COUNSEL.  

THE UNITED STATES PROPOSES:

3. INASMUCH AS ADMINISTRATIVE CLAIMS ARE MAINTAINED IN A SYSTEM OF

RECORDS AND ARE THEREFORE SUBJECT TO THE PRIVACY ACT, 5 U.S.C. § 552A, THE UNITED

STATES SHALL NOT RELEASE INFORMATION CONCERNING INDIVIDUAL CLAIMS TO ANYONE OTHER

THAN PERSONS WHO ARE AUTHORIZED TO OBTAIN THE INFORMATION.  ACCORDINGLY,

ATTORNEYS WHO HAVE, OR WHO PURPORT TO HAVE, AN ATTORNEY–CLIENT RELATIONSHIP SHALL

PROVIDE TO THE UNITED STATES DOCUMENTATION ESTABLISHING THAT RELATIONSHIP PRIOR TO

OBTAINING ANY INFORMATION CONCERNING AN INDIVIDUAL’S ADMINISTRATIVE CLAIM.

C. INSURANCE

PLAINTIFFS PROPOSE:

WHILE THE FINAL RESOLUTION OF THESE COMMON ISSUES MAY TAKE SOME TIME, THERE IS

STILL A NEED TO RESOLVE INDIVIDUAL ADJUSTING ISSUES.  THE COURT RECOGNIZES THAT THE

ISSUE OF CLASS CERTIFICATION MAY IMPACT THE TIMING OF RESOLUTION OF INDIVIDUAL

ADJUSTING CLAIMS, AND THE COURT IS AWARE THAT A REQUEST FOR CLASS CERTIFICATION

WOULD REQUIRE A DETERMINATION AS TO WHETHER THE COMMON ISSUES FORM A SUFFICIENT

BASIS AND A SUPERIOR METHOD FOR THE RESOLUTION OF THE CASE.  WHILE NOT MAKING ANY

PRELIMINARY DETERMINATION ON THE SUPERIORITY ISSUE, THE COURT RECOGNIZES THE BENEFIT
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OF IMPLEMENTING A PROCEDURE THAT PERMITS THE RESOLUTION OF THE INDIVIDUAL ISSUES TO

GO FORWARD WHILE THE COMMON ISSUES PROCEED THROUGH THE CLASS CERTIFICATION

PROCESS AND POSSIBLY THROUGH THE APPELLATE COURTS, INCLUDING POSSIBLE CERTIFICATION

OF ISSUES BY THE UNITED STATES FIFTH CIRCUIT, COURT OF APPEALS TO THE LOUISIANA

SUPREME COURT.

IN ALL CASES WHERE ADJUSTING IS IN DISPUTE AND THE PLAINTIFF MAKES A CLAIM THAT

THE POLICY LANGUAGE REGARDING WATER DAMAGE IS AMBIGUOUS, THE COURT WILL ENTER AN

ORDER BIFURCATING THE TRIAL OF THOSE CLAIMS AS FOLLOWS:

I. TRIAL OF THE ISSUE OF THE AMBIGUITY OF THE WATER EXCLUSION.

II. TRIAL ON (A) THE TOTAL AMOUNT OF DAMAGES FROM WIND

INCLUDING WATER DAMAGE FROM WIND; (B) THE TOTAL AMOUNT OF

DAMAGE FOR WATER; AND (C) WHETHER THERE IS TOTAL LOSS.

TO THE EXTENT NECESSARY, THE COURT WILL ALSO ENTER ADDITIONAL ORDERS TO

ADDRESS SPECIFIC PRETRIAL AND DISCOVERY MATTERS TO FACILITATE THE TRIAL OF THE

BIFURCATED ISSUES.  NOTHING IN THIS ORDER WILL PREVENT THE EXPEDITIOUS RESOLUTION OF

INDIVIDUAL CASES WHERE ADJUSTING IS IN DISPUTE. 

DEFENDANTS PROPOSE:

DEFENDANTS OBJECT TO PLAINTIFFS’ PROPOSAL BECAUSE IT IS PREMATURE INSOMUCH AS

IT IS A BLANKET COMMITMENT BY THE COURT TO BIFURCATE ANY CASE BEFORE IT REGARDLESS

OF THE INDIVIDUAL FACTS AND CIRCUMSTANCES AND REGARDLESS OF THE DEMANDS OF THESE

CONSOLIDATED PROCEEDING ON THE AVAILABLE RESOURCES OF THE PARTIES.  DEFENDANTS DO

NOT OBJECT TO CONSIDERATION OF BIFURCATING ISSUES IN SELECT CASES IN AN ORDERLY WAY
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THAT WILL NOT INTERFERE WITH THE OVERALL RESOLUTION OF THE ISSUES CONSOLIDATED

BEFORE THIS COURT.  THEREFORE, DEFENDANTS PROPOSE THE FOLLOWING:

 THERE ARE CASES PENDING BEFORE THIS COURT THAT MAY INVOLVE INDIVIDUAL

ADJUSTING OR COVERAGE ISSUES THAT WILL NOT BE FULLY RESOLVED OR ADDRESSED IN THESE

CONSOLIDATED PROCEEDINGS.  THE COURT UPON APPROPRIATE MOTION OF ANY PARTY WILL

CONSIDER BIFURCATION OF THESE INDIVIDUAL ISSUES, TAKING INTO ACCOUNT WHETHER SUCH

BIFURCATION WILL EXPEDITE THE OVERALL RESOLUTION OF THE ACTION, WHETHER SUCH

BIFURCATION WILL BE CONSISTENT WITH THE NEED FOR ORDERLY DISPOSITION OF THESE

CONSOLIDATED CASES, WHETHER SUCH BIFURCATION IS OTHERWISE IN THE INTEREST OF JUDICIAL

AND PARTY ECONOMY, AND ANY OTHER FACTORS THAT THE PARTIES MAY DEEM RELEVANT TO

THE COURT’S DECISION.  

D. RESPONDER

1. PLAINTIFFS SHALL FILE A MASTER CONSOLIDATED RESPONDER CLASS

ACTION COMPLAINT WITHIN THIRTY (30) DAYS OF ENTRY OF THIS ORDER. 

2.  THE MASTER CONSOLIDATED RESPONDER CLASS ACTION COMPLAINT

SHALL SUPERSEDE AND REPLACE ALL PREVIOUSLY FILED RESPONDER COMPLAINTS.  

VI. ORDER OF PROCEEDINGS

A. LEVEE GROUP CLASS CERTIFICATION SCHEDULE

1. THE FOLLOWING SECTION APPLIES TO THOSE PUTATIVE CLASS ACTIONS

FORMING THE LEVEE GROUP OF CASES PENDING IN THESE CONSOLIDATED PROCEEDINGS.  THIS

SECTION OPERATES CO-EXTENSIVELY WITH THE DISCOVERY SCHEDULE SET FORTH BELOW IN

SECTION D.   THE DEADLINES ARE SET WITH THE UNDERSTANDING THAT IF COUNSEL FOR A PARTY
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HAS MADE AN APPROPRIATE AND REASONABLE EFFORT TO COMPLY WITH THESE DEADLINES, BUT

CANNOT FOR GOOD REASON COMPLY WITH ONE OR MORE OF THESE DEADLINES, THEN A STATUS

CONFERENCE WILL BE REQUESTED BY THE PARTY TO PRESENT TO THE COURT AND ALL OPPOSING

PARTIES ITS REASON FOR ANY PROPOSED MODIFICATIONS OR CHANGES IN ONE OR MORE OF THESE

DEADLINES.

2. THE MASTER CONSOLIDATED LEVEE BREACH CLASS ACTION COMPLAINT

SHALL DESIGNATE PROPOSED CLASS REPRESENTATIVES FOR THE PROPOSED CLASS AND/OR FOR

EACH SUB-CLASS.  

3. PLAINTIFFS SHALL FILE A MOTION FOR CLASS CERTIFICATION COMPLAINT

WITHIN FORTY-FIVE (45) DAYS OF ENTRY OF THIS ORDER.  THE MOTION FOR SHALL BE DESIGNATE

PROPOSED CLASS REPRESENTATIVES FOR THE PROPOSED CLASS AND/OR FOR EACH OF SUB-CLASS.

4. WITHIN SIXTY (60) DAYS AFTER THE ENTRY OF THIS CMO, NO. 4, ALL

PLAINTIFFS WHO ARE DESIGNATED AS CLASS REPRESENTATIVES SHALL PROVIDE TO DEFENDANTS

A COMPLETED REPRESENTATIVE PLAINTIFF QUESTIONNAIRE, A COPY OF WHICH IS ATTACHED

HERETO AS EXHIBIT "1".  PLAINTIFFS OBJECT TO THIS PROVISION IN ITS ENTIRETY.  

5. SUBJECT TO THE COURT’S AVAILABILITY, DEFENDANTS PROPOSE THAT A

CLASS CERTIFICATION HEARING IS SET FOR JANUARY 31, 2008.  PLAINTIFFS OBJECT TO THIS DATE

PREFERRING A DATE SOONER RATHER THAN LATER, SUBJECT TO THE COURT’S AVAILABILITY.

ISSUES TO BE ADJUDICATED WITH RESPECT TO ANY CASE SOUGHT TO BE CERTIFIED INCLUDE THE

REQUIREMENTS OF RULE 23(A) AND RULE 23(B)(3), INCLUDING, WITHOUT LIMITATION, THE

ADEQUACY OF REPRESENTATION, THE PREDOMINANCE OF COMMON ISSUES AND THE SUPERIORITY

AND MANAGEABILITY OF THE LITIGATION AS A CLASS ACTION.  SHOULD THIS LITIGATION BE
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CERTIFIED AS A CLASS ACTION, THE PLAINTIFFS DESIGNATED AS CLASS REPRESENTATIVES ARE

NOT NECESSARILY THE SAME AS THE PLAINTIFFS WHO WILL BE SELECTED BY THE COURT TO

REPRESENT THE CLASS AT TRIAL.  THE COURT WILL APPROVE THE PROCEDURE FOR SELECTION OF

THE PROPOSED TRIAL PLAINTIFFS ONLY AFTER THE ISSUE OF CLASS CERTIFICATION IS RESOLVED.

6. A PRELIMINARY LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO

TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS NO LATER

THAN ONE-HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO

THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.  A PRELIMINARY LIST OF

WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING

SHALL BE FILED BY THE DEFENDANTS NO LATER THAN ONE-HUNDRED FIFTY (150) DAYS AFTER

ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER

THAN LATER.    THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND

ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [MERE DESCRIPTIONS OF THE ANTICIPATED

TESTIMONY AS "FACT" OR "EXPERT" WILL NOT SUFFICE.]  THEREAFTER, EACH PARTY IS UNDER A

CONTINUING OBLIGATION TO FILE UPDATED WITNESS LISTS ON THE 30TH DAY OF EVERY MONTH,

UNTIL THE FINAL LIST OF WITNESSES IS DUE, SO AS TO FACILITATE REGULAR AND ONGOING

PREPARATION FOR THE CLASS CERTIFICATION HEARING.

7. A PRELIMINARY LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS ON ALL COUNSEL NO

LATER THAN ONE HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS

OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.  A PRELIMINARY LIST

OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL
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BE FILED BY THE DEFENDANTS NO LATER THAN ONE HUNDRED FIFTY (150) DAYS AFTER ENTRY OF

THIS ORDER.  PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER THAN

LATER. IN ADDITION, A COPY OF EACH EXHIBIT LISTED SHALL BE DEPOSITED IN THE DOCUMENT

REPOSITORY BY THE SAME DATE.  THEREAFTER, EACH PARTY IS UNDER A CONTINUING

OBLIGATION TO FILE UPDATED LISTS ON ABOUT THE 30TH DAY OF EVERY MONTH UNTIL THE FINAL

EXHIBIT LIST IS DUE, SO AS TO FACILITATE REGULAR AND ONGOING PREPARATION FOR THE CLASS

CERTIFICATION HEARING.

8. A FINAL LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS NO LATER THAN SEVENTY-

FIVE (75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF WITNESSES WHO

MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED ON

BY DEFENDANTS NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS CERTIFICATION

HEARING.   THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND THE

ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [A MERE DESCRIPTION OF THE

ANTICIPATED TESTIMONY AS “FACT” OR “EXPERT” WILL NOT SUFFICE.]

9. A FINAL LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT THE

CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS ON ALL COUNSEL NO LATER THAN

SEVENTY-FIVE (75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF EXHIBITS

THAT MAY OR WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY

DEFENDANTS ON ALL COUNSEL NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS

CERTIFICATION HEARING.   SUCH LIST, TOGETHER WITH A COPY OF EACH EXHIBIT (UNLESS A COPY
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OF THE EXHIBIT WAS PREVIOUSLY PRODUCED IN ACCORD WITH SECTION VI(A)(7) ABOVE) SHALL,

BY THE SAME DATE, BE EXCHANGED BETWEEN COUNSEL.

10. THE DEADLINE FOR PLAINTIFFS TO FILE A MOTION TO AMEND THE

DEFINITION OF THE CLASS IS ONE-HUNDRED TWENTY (120) DAYS BEFORE THE CLASS

CERTIFICATION HEARING.  

11. CONTRARY MOTIONS AND ALL OTHER RESPONSES TO THE PLAINTIFFS’

MOTION TO CERTIFY THE MASTER CONSOLIDATED LEVEE CLASS ACTION AS A CLASS ACTION

SHALL BE FILED NO LATER THAN SIXTY (60) DAYS BEFORE THE CLASS CERTIFICATION HEARING.   

12. ALL DAUBERT MOTIONS REGARDING CLASS ISSUES MUST BE FILED NO

LATER THAN (60) DAYS BEFORE THE CLASS CERTIFICATION HEARING.

13. MOTIONS IN LIMINE REGARDING CLASS ISSUES MUST BE FILED AND NO

LATER THAN (30) DAYS BEFORE THE CLASS CERTIFICATION HEARING.

14. ONE WEEK PRIOR TO THE CLASS CERTIFICATION HEARING, THE PARTIES

SHALL JOINTLY SUBMIT A PROPOSED PRE-HEARING ORDER SETTING FORTH THE FOLLOWING:  (A)

STIPULATIONS AS TO THE AUTHENTICITY OF EXHIBITS; AND (B) OTHER MATTERS TO BE ADDRESSED

FOR PURPOSES OF THE CLASS CERTIFICATION HEARING.  IN THE PRE-HEARING ORDER, THE PARTIES

SHALL IDENTIFY THEIR "WILL CALL" WITNESSES.  

15. IF, AT ANY TIME DURING THESE PROCEEDINGS, ANY PARTY IS AGGRIEVED

BY THE TERMS OR DEADLINES ESTABLISHED BY THE CERTIFICATION ISSUES PURSUANT TO SECTION

VI.A., THAT PARTY IS INSTRUCTED TO FIRST MAKE A REASONABLE EFFORT TO RESOLVE THE

PROBLEM INFORMALLY WITH THE OTHER PARTIES.  IF AN AGREEMENT CANNOT BE REACHED, THEN

THE AGGRIEVED PARTY SHALL FILE A CONTRADICTORY MOTION WITH THE COURT AND INCLUDE A
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DISCUSSION OF THE NATURE OF THE PROBLEM, THE STEPS THAT WERE TAKEN TO INFORMALLY

RESOLVE THE PROBLEM, THE RELIEF DESIRED, AND THE REASONS IN SUPPORT OF THE REQUEST.

B. RESPONDER GROUP CLASS CERTIFICATION SCHEDULE

1. THE FOLLOWING SECTION APPLIES TO THOSE PUTATIVE CLASS ACTIONS

FORMING THE RESPONDER GROUP OF CASES PENDING IN THESE CONSOLIDATED PROCEEDINGS.

THIS SECTION OPERATES CO-EXTENSIVELY WITH THE DISCOVERY SCHEDULE SET FORTH BELOW IN

SECTION D.   THE DEADLINES ARE SET WITH THE UNDERSTANDING THAT IF COUNSEL FOR A PARTY

HAS MADE AN APPROPRIATE AND REASONABLE EFFORT TO COMPLY WITH THESE DEADLINES, BUT

CANNOT FOR GOOD REASON COMPLY WITH ONE OR MORE OF THESE DEADLINES, THEN A STATUS

CONFERENCE WILL BE REQUESTED BY THE PARTY TO PRESENT TO THE COURT AND ALL OPPOSING

PARTIES ITS REASON FOR ANY PROPOSED MODIFICATIONS OR CHANGES IN ONE OR MORE OF THESE

DEADLINES.

2. THE MASTER CONSOLIDATED RESPONDER CLASS ACTION COMPLAINT

SHALL DESIGNATE PROPOSED CLASS REPRESENTATIVES FOR THE PROPOSED CLASS AND/OR FOR

EACH SUB-CLASS.  

3. WITHIN SIXTY (60) DAYS AFTER THE ENTRY OF THIS CMO, NO. 4, ALL

PLAINTIFFS WHO ARE DESIGNATED AS CLASS REPRESENTATIVES SHALL PROVIDE TO DEFENDANTS

A COMPLETED REPRESENTATIVE PLAINTIFF QUESTIONNAIRE, A COPY OF WHICH IS ATTACHED

HERETO AS EXHIBIT "1".  PLAINTIFFS OBJECT TO THIS PROVISION IN ITS ENTIRETY.

4. SUBJECT TO THE COURT’S AVAILABILITY, DEFENDANTS PROPOSE THAT A

CLASS CERTIFICATION HEARING IS SET FOR FEBRUARY 15, 2008.  PLAINTIFFS OBJECT TO THIS

DATE PREFERRING A DATE SOONER RATHER THAN LATER, SUBJECT TO THE COURT’S
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AVAILABILITY. ISSUES TO BE ADJUDICATED WITH RESPECT TO ANY CASE SOUGHT TO BE CERTIFIED

INCLUDE THE REQUIREMENTS OF RULE 23(A) AND RULE 23(B)(3), INCLUDING, WITHOUT

LIMITATION, THE ADEQUACY OF REPRESENTATION, THE PREDOMINANCE OF COMMON ISSUES AND

THE SUPERIORITY AND MANAGEABILITY OF THE LITIGATION AS A CLASS ACTION.  SHOULD THIS

LITIGATION BE CERTIFIED AS A CLASS ACTION, THE PLAINTIFFS DESIGNATED AS CLASS

REPRESENTATIVES ARE NOT NECESSARILY THE SAME AS THE PLAINTIFFS WHO WILL BE SELECTED

BY THE COURT TO REPRESENT THE CLASS AT TRIAL.  THE COURT WILL APPROVE THE PROCEDURE

FOR SELECTION OF THE PROPOSED TRIAL PLAINTIFFS ONLY AFTER THE ISSUE OF CLASS

CERTIFICATION IS RESOLVED.

5. WITHIN FORTY-FIVE (45) DAYS AFTER THE ENTRY OF THIS ORDER,

PLAINTIFFS SHALL FILE A MOTION TO CERTIFY THE MASTER CONSOLIDATED RESPONDER CLASS

ACTION LITIGATION AS A CLASS ACTION.  THIS MOTION SHALL INCLUDE PROPOSED DEFINITION(S)

FOR THE CLASS OR CLASSES.

6. A PRELIMINARY LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO

TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS NO LATER

THAN  ONE-HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO

THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.   A PRELIMINARY LIST OF

WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING

SHALL BE FILED BY THE DEFENDANTS NO LATER THAN ONE-HUNDRED FIFTY (150) DAYS AFTER

ENTRY OF THIS ORDER.    PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER

THAN LATER. THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND

ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [MERE DESCRIPTIONS OF THE ANTICIPATED

Case 2:05-cv-04182-SRD-JCW     Document 3142      Filed 02/01/2007     Page 31 of 75



DRAFT 1/26/07 4:20 P.M.

ATTACHMENT ONE TO MINUTE ENTRY OF FEBRUARY 1, 2007.

32

TESTIMONY AS "FACT" OR "EXPERT" WILL NOT SUFFICE.]  THEREAFTER, EACH PARTY IS UNDER A

CONTINUING OBLIGATION TO FILE UPDATED WITNESS LISTS ON THE 30TH DAY OF EVERY MONTH,

UNTIL THE FINAL LIST OF WITNESSES IS DUE, SO AS TO FACILITATE REGULAR AND ONGOING

PREPARATION FOR THE CLASS CERTIFICATION HEARING.

7. A PRELIMINARY LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS NO LATER THAN ONE

HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO THIS DATE

PREFERRING A DATE SOONER RATHER THAN LATER.  A PRELIMINARY LIST OF EXHIBITS THAT MAY

OR WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE

DEFENDANTS NO LATER THAN ONE HUNDRED FIFTY (150) DAYS AFTER ENTRY OF THIS ORDER.

PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.  IN

ADDITION, A COPY OF EACH EXHIBIT LISTED SHALL BE DEPOSITED IN THE DOCUMENT REPOSITORY

BY THE SAME DATE.  THEREAFTER, EACH PARTY IS UNDER A CONTINUING OBLIGATION TO FILE

UPDATED LISTS ON ABOUT THE 30TH DAY OF EVERY MONTH UNTIL THE FINAL EXHIBIT LIST IS

DUE, SO AS TO FACILITATE REGULAR AND ONGOING PREPARATION FOR THE CLASS CERTIFICATION

HEARING.

8. A FINAL LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS NO LATER THAN SEVENTY-

FIVE (75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF WITNESSES WHO

MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY

DEFENDANTS NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS CERTIFICATION

HEARING.   THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND THE
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ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [A MERE DESCRIPTION OF THE

ANTICIPATED TESTIMONY AS “FACT” OR “EXPERT” WILL NOT SUFFICE.]

9. A FINAL LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT THE

CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS NO LATER THAN SEVENTY-FIVE

(75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF EXHIBITS THAT MAY OR

WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY DEFENDANTS

NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS CERTIFICATION HEARING.   SUCH LIST,

TOGETHER WITH A COPY OF EACH EXHIBIT (UNLESS A COPY OF THE EXHIBIT WAS PREVIOUSLY

PRODUCED IN ACCORD WITH SECTION VI(B)(7) ABOVE) SHALL, BY THE SAME DATE, EXCHANGED

BETWEEN THE PARTIES.

10. THE DEADLINE FOR PLAINTIFFS TO FILE A MOTION TO AMEND THE

DEFINITION OF THE CLASS IS ONE-HUNDRED TWENTY (120) DAYS BEFORE THE CLASS

CERTIFICATION HEARING. 

11. CONTRARY MOTIONS AND ALL OTHER RESPONSES TO THE PLAINTIFFS’

MOTION TO CERTIFY THE MASTER CONSOLIDATED LEVEE CLASS ACTION AS A CLASS ACTION

SHALL BE FILED NO LATER THAN SIXTY (60) DAYS BEFORE THE CLASS CERTIFICATION HEARING.   

12. ALL DAUBERT MOTIONS REGARDING CLASS ISSUES MUST BE FILED NO

LATER THAN (60) DAYS BEFORE THE CLASS CERTIFICATION HEARING.

13. MOTIONS IN LIMINE REGARDING CLASS ISSUES MUST BE FILED NO LATER

THAN (30) DAYS BEFORE THE CLASS CERTIFICATION HEARING.

14. ONE WEEK PRIOR TO THE CLASS CERTIFICATION HEARING, THE PARTIES

SHALL JOINTLY SUBMIT A PROPOSED PRE-HEARING ORDER SETTING FORTH THE FOLLOWING:  (A)
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STIPULATIONS AS TO THE AUTHENTICITY OF EXHIBITS; AND (B) OTHER MATTERS TO BE ADDRESSED

FOR PURPOSES OF THE CLASS CERTIFICATION HEARING.  IN THE PRE-HEARING ORDER, THE PARTIES

SHALL IDENTIFY THEIR "WILL CALL" WITNESSES.  

15. IF, AT ANY TIME DURING THESE PROCEEDINGS, ANY PARTY IS AGGRIEVED

BY THE TERMS OR DEADLINES ESTABLISHED BY THE CERTIFICATION ISSUES PURSUANT TO SECTION

VI(B), THAT PARTY IS INSTRUCTED TO FIRST MAKE A REASONABLE EFFORT TO RESOLVE THE

PROBLEM INFORMALLY WITH THE OTHER PARTIES.  IF AN AGREEMENT CANNOT BE REACHED, THEN

THE AGGRIEVED PARTY SHALL FILE A CONTRADICTORY MOTION WITH THE COURT AND INCLUDE A

DISCUSSION OF THE NATURE OF THE PROBLEM, THE STEPS THAT WERE TAKEN TO INFORMALLY

RESOLVE THE PROBLEM, THE RELIEF DESIRED, AND THE REASONS IN SUPPORT OF THE REQUEST.

C. INSURANCE GROUP CLASS CERTIFICATION SCHEDULE

1. THE FOLLOWING SECTION APPLIES TO THOSE PUTATIVE CLASS ACTIONS

FORMING THE INSURANCE GROUP OF CASES PENDING IN THESE CONSOLIDATED PROCEEDINGS.

THIS SECTION OPERATES CO-EXTENSIVELY WITH THE DISCOVERY SCHEDULE SET FORTH BELOW IN

SECTION D.   THE DEADLINES ARE SET WITH THE UNDERSTANDING THAT IF COUNSEL FOR A PARTY

HAS MADE AN APPROPRIATE AND REASONABLE EFFORT TO COMPLY WITH THESE DEADLINES, BUT

CANNOT FOR GOOD REASON COMPLY WITH ONE OR MORE OF THESE DEADLINES, THEN A STATUS

CONFERENCE WILL BE REQUESTED BY THE PARTY TO PRESENT TO THE COURT AND ALL OPPOSING

PARTIES ITS REASON FOR ANY PROPOSED MODIFICATIONS OR CHANGES IN ONE OR MORE OF THESE

DEADLINES.

2. PLAINTIFFS IN ANY PUTATIVE CLASS ACTION SHALL MOVE TO FILE ANY

MOTION TO AMEND THE COMPLAINT TO JOIN ADDITIONAL PARTIES BY ________________.  ANY

Case 2:05-cv-04182-SRD-JCW     Document 3142      Filed 02/01/2007     Page 34 of 75



DRAFT 1/26/07 4:20 P.M.

ATTACHMENT ONE TO MINUTE ENTRY OF FEBRUARY 1, 2007.

35

NEWLY ADDED DEFENDANT SHALL FILE A RESPONSIVE PLEADING WITHIN FORTY-FIVE DAYS OF

SERVICE.

3. SUBJECT TO THE COURT’S AVAILABILITY, DEFENDANTS PROPOSE THAT A

CLASS CERTIFICATION HEARING IS SET FOR MARCH 1, 2008.  PLAINTIFFS OBJECT TO THIS DATE

PREFERRING A DATE SOONER RATHER THAN LATER, SUBJECT TO THE COURT’S AVAILABILITY.

ISSUES TO BE ADJUDICATED WITH RESPECT TO ANY CASE SOUGHT TO BE CERTIFIED INCLUDE THE

REQUIREMENTS OF RULE 23(A) AND RULE 23(B)(3), INCLUDING, WITHOUT LIMITATION, THE

ADEQUACY OF REPRESENTATION, THE PREDOMINANCE OF COMMON ISSUES AND THE SUPERIORITY

AND MANAGEABILITY OF THE LITIGATION AS A CLASS ACTION.  SHOULD THIS LITIGATION BE

CERTIFIED AS A CLASS ACTION, THE PLAINTIFFS DESIGNATED AS CLASS REPRESENTATIVES ARE

NOT NECESSARILY THE SAME AS THE PLAINTIFFS WHO WILL BE SELECTED BY THE COURT TO

REPRESENT THE CLASS AT TRIAL.  THE COURT WILL APPROVE THE PROCEDURE FOR SELECTION OF

THE PROPOSED TRIAL PLAINTIFFS ONLY AFTER THE ISSUE OF CLASS CERTIFICATION IS RESOLVED.

4. WITHIN FORTY-FIVE (45) DAYS AFTER THE ENTRY OF THIS ORDER,

PLAINTIFFS IN ANY PUTATIVE CLASS ACTION CASE IN THE INSURANCE GROUP OF THESE

CONSOLIDATED PROCEEDINGS SHALL FILE A MOTION TO CERTIFY THEIR COMPLAINT AS A CLASS

ACTION.  THIS MOTION SHALL INCLUDE PROPOSED DEFINITION(S) FOR THE CLASS OR CLASSES.

5. A PRELIMINARY LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO

TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS NO LATER

THAN ONE-HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO

THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.   A PRELIMINARY LIST OF

WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING
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SHALL BE FILED BY THE DEFENDANTS NO LATER THAN ONE-HUNDRED FIFTY (150) DAYS AFTER

ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER

THAN LATER.  THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND

ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [MERE DESCRIPTIONS OF THE ANTICIPATED

TESTIMONY AS "FACT" OR "EXPERT" WILL NOT SUFFICE.]  THEREAFTER, EACH PARTY IS UNDER A

CONTINUING OBLIGATION TO FILE UPDATED WITNESS LISTS ON THE 30TH DAY OF EVERY MONTH,

UNTIL THE FINAL LIST OF WITNESSES IS DUE, SO AS TO FACILITATE REGULAR AND ONGOING

PREPARATION FOR THE CLASS CERTIFICATION HEARING.

6. A PRELIMINARY LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE PLAINTIFFS NO LATER THAN ONE-

HUNDRED TWENTY (120) DAYS AFTER ENTRY OF THIS ORDER.  PLAINTIFFS OBJECT TO THIS DATE

PREFERRING A DATE SOONER RATHER THAN LATER.   A PRELIMINARY LIST OF EXHIBITS THAT

MAY OR WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY THE

DEFENDANTS NO LATER THAN ONE-HUNDRED FIFTY (150) DAYS AFTER ENTRY OF THIS ORDER.

PLAINTIFFS OBJECT TO THIS DATE PREFERRING A DATE SOONER RATHER THAN LATER.   IN

ADDITION, A COPY OF EACH EXHIBIT LISTED SHALL BE PROVIDED TO ALL COUNSEL BY THE SAME

DATE.  THEREAFTER, EACH PARTY IS UNDER A CONTINUING OBLIGATION TO FILE UPDATED LISTS

ON ABOUT THE 30TH DAY OF EVERY MONTH UNTIL THE FINAL EXHIBIT LIST IS DUE, SO AS TO

FACILITATE REGULAR AND ONGOING PREPARATION FOR THE CLASS CERTIFICATION HEARING.

7. A FINAL LIST OF WITNESSES WHO MAY OR WILL BE CALLED TO TESTIFY AT

THE CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS NO LATER THAN SEVENTY-

FIVE (75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF WITNESSES WHO
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MAY OR WILL BE CALLED TO TESTIFY AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY

DEFENDANTS NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS CERTIFICATION

HEARING.    THIS LIST SHALL INCLUDE, FOR EACH WITNESS, THEIR NAME, ADDRESS, AND THE

ANTICIPATED SUBJECT MATTER OF THEIR TESTIMONY.  [A MERE DESCRIPTION OF THE

ANTICIPATED TESTIMONY AS “FACT” OR “EXPERT” WILL NOT SUFFICE.]

8. A FINAL LIST OF EXHIBITS THAT MAY OR WILL BE INTRODUCED AT THE

CLASS CERTIFICATION HEARING SHALL BE FILED BY PLAINTIFFS NO LATER THAN SEVENTY-FIVE

(75) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  A FINAL LIST OF EXHIBITS THAT MAY OR

WILL BE INTRODUCED AT THE CLASS CERTIFICATION HEARING SHALL BE FILED BY DEFENDANTS

NO LATER THAN FORTY-FIVE (45) DAYS BEFORE THE CLASS CERTIFICATION HEARING.  SUCH LIST,

TOGETHER WITH A COPY OF EACH EXHIBIT (UNLESS A COPY OF THE EXHIBIT WAS PREVIOUSLY

PRODUCED IN ACCORD WITH SECTION VI(C)(5) ABOVE) SHALL, BY THE SAME DATE, BE PROVIDED

TO ALL LIAISON COUNSEL.

9. THE DEADLINE FOR PLAINTIFFS TO FILE A MOTION TO AMEND THE

DEFINITION OF THE CLASS IS ONE-HUNDRED (120) DAYS BEFORE THE CLASS CERTIFICATION

HEARING.  

10. CONTRARY MOTIONS AND ALL OTHER RESPONSES TO THE PLAINTIFFS’

MOTION TO CERTIFY THE MASTER CONSOLIDATED LEVEE CLASS ACTION AS A CLASS ACTION

SHALL BE FILED ON COUNSEL NO LATER THAN SIXTY (60) DAYS BEFORE THE CLASS CERTIFICATION

HEARING.   

11. ALL DAUBERT MOTIONS REGARDING CLASS ISSUES MUST BE FILED NO

LATER THAN (60) DAYS BEFORE THE CLASS CERTIFICATION HEARING.
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12. MOTIONS IN LIMINE REGARDING CLASS ISSUES MUST BE FILED NO LATER

THAN (30) DAYS BEFORE THE CLASS CERTIFICATION HEARING.

13. FOURTEEN DAYS PRIOR TO THE CLASS CERTIFICATION HEARING, THE

PARTIES SHALL JOINTLY SUBMIT A PROPOSED PRE-HEARING ORDER SETTING FORTH THE

FOLLOWING:  (A) OBJECTIONS AS TO THE  ADMISSIBILITY OF ANY EXHIBITS; AND (B) OTHER

MATTERS TO BE ADDRESS FOR PURPOSES OF THE CLASS CERTIFICATION HEARING.  IN THE PRE-

HEARING ORDER, THE PARTIES SHALL ALSO IDENTIFY THEIR "WILL CALL" WITNESSES.  

14. IF, AT ANY TIME DURING THESE PROCEEDINGS, ANY PARTY IS AGGRIEVED

BY THE TERMS OR DEADLINES ESTABLISHED BY THE CERTIFICATION ISSUES PURSUANT TO SECTION

VI(C), THAT PARTY IS INSTRUCTED TO FIRST MAKE A REASONABLE EFFORT TO RESOLVE THE

PROBLEM INFORMALLY WITH THE OTHER PARTIES.  IF AN AGREEMENT CANNOT BE REACHED, THEN

THE AGGRIEVED PARTY SHALL FILE A CONTRADICTORY MOTION WITH THE COURT AND INCLUDE A

DISCUSSION OF THE NATURE OF THE PROBLEM, THE STEPS THAT WERE TAKEN TO INFORMALLY

RESOLVE THE PROBLEM, THE RELIEF DESIRED, AND THE REASONS IN SUPPORT OF THE REQUEST.

PLAINTIFFS PROPOSE:

D. SPECIAL PROVISIONS REGARDING THE MR-GO ROBINSON CASE

THE COURT RECOGNIZES THAT THE ATTORNEYS HANDLING THE ROBINSON CASE IN THE

MR-GO UMBRELLA HAVE INDICATED THAT THEY DESIRE TO EXPEDITE PRETRIAL MATTERS SO

THAT THEY MAY SECURE FROM THE COURT THE EARLIEST PRACTICABLE TRIAL DATE IN A “TEST

CASE” THAT MIGHT FACILITATE AND ADVANCE RESOLUTION OF MR-GO-RELATED CLAIMS

AGAINST THE UNITED STATES; THEY WILL BE PREPARED TO GO TO TRIAL FOLLOWING MINIMUM
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FORMAL DISCOVERY INVOLVING THE UNITED STATES; THEY HAVE RETAINED THEIR EXPERTS WHO

ARE READY TO BE DEPOSED IMMEDIATELY FOLLOWING COMPLETION OF A LIMITED NUMBER OF

DEPOSITIONS OF WITNESSES FROM THE U.S. ARMY CORPS OF ENGINEERS AND U.S. FISH AND

WILDLIFE SERVICE; AND THEY BELIEVE THAT THE ISSUES CONCERNING THE LIABILITY OF THE

UNITED STATES RELATING TO THE MR-GO ARE SUFFICIENTLY DISTINCT FROM ISSUES INVOLVED

IN OTHER KATRINA-RELATED CASES TO WARRANT A STREAMLINED AND EXPEDITED DISCOVERY

PROCESS.  WITHOUT DETERMINING ANY OF THESE MATTERS, THE COURT ORDERS THAT THE

PSLC-MR-GO MEET AND CONFER WITH COUNSEL FOR THE UNITED STATES AND PREPARE AND

SUBMIT TO THE COURT A JOINT DISCOVERY PLAN FOR THE ROBINSON CASE WITHIN 30 DAYS OF

THE ENTRY OF THIS ORDER. IF COUNSEL FOR THE PARTIES CANNOT AGREE ON A JOINT DISCOVERY

PLAN, THEY SHALL SUBMIT WITHIN 30 DAYS OF THIS ORDER A SINGLE DOCUMENT INDICATING

THOSE PROVISIONS ON WHICH THEY HAVE AGREED AND SETTING FORTH EACH PARTY’S PROPOSED

PROVISION FOR THOSE SUBJECTS ON WHICH THEY CANNOT AGREE.

THE UNITED STATES PROPOSES:

THE UNITED STATES STRENUOUSLY OBJECTS TO THIS PROVISION, AS IT IS CONTRARY TO

THE PURPOSE OF THIS ENTIRE DOCUMENT, WHICH IS DESIGNED TO PREVENT DUPLICATIVE AND

WASTEFUL MULTIPLICATION OF DISCOVERY.  THE ROBINSON PLAINTIFFS ARE SITUATED NO

DIFFERENTLY FROM OTHER LITIGANTS WHO BELIEVE THEIR INTERESTS WOULD BE SERVED BY

ALLOWING THEIR OWN LITIGATION TO PROCEED ON A SEPARATE TRACK.  INASMUCH AS THERE IS

NO PRINCIPLED BASIS FOR ALLOWING SOME, BUT NOT ALL, LITIGANTS TO PROCEED ON SEPARATE

TRACKS, THE ROBINSON PLAINTIFFS’ REQUEST FOR SPECIAL TREATMENT MUST BE DENIED.

FURTHERMORE, ALLOWING LITIGATION TO PROCEED ON MULTIPLE TRACKS WOULD THREATEN TO
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UNDERMINE THE ORDERLY ADVANCEMENT OF THE OVERALL LITIGATION, WHICH IMPOSES A

SUBSTANTIAL BURDEN ON THE UNITED STATES. VII.PHASED DISCOVERY PLAN

A. PHASE I - MANDATORY DISCLOSURES

1. INSURANCE GROUP

IN LIEU OF RULE 26(A)(1) INITIAL DISCLOSURES, THE NAMED PLAINTIFFS SHALL,

UNLESS PREVIOUSLY DISCLOSED, DISCLOSE THE FOLLOWING TO THEIR INSURERS:

(A) THE IDENTITY OF EACH POLICY OF INSURANCE HELD BY, OR POTENTIALLY

BENEFITING, EACH PLAINTIFF ON THE DATE OF THE LOSS (INCLUDING

WITHOUT LIMITATION FLOOD POLICIES).  THIS IDENTIFICATION MUST

INCLUDE THE COMPLETE NAME OF THE INSURED, THE COMPLETE NAME OF

THE INSURER, ALL POLICY NUMBERS AND ALL CLAIM NUMBERS FOR CLAIMS

MADE FOR LOSS(ES);

(B) THE ADDRESS OF EACH PROPERTY FOR WHICH A LOSS IS CLAIMED;

(C) EACH PLAINTIFF'S AND INSURED'S CURRENT ADDRESS;

DEFENDANTS PROPOSE:

(D) ALL DOCUMENTS SUPPORTING THE CLAIMED COVERED LOSS INCLUDING

WITHOUT LIMITATION, ESTIMATES OF LOSS FROM ANY SOURCE (INCLUDING

OTHER INSURERS) AND RECEIPTS;

(E) INFORMATION REFLECTING PAYMENTS RECEIVED TO DATE FOR THE LOSS

FROM ANY SOURCE INCLUDING OTHER INSURERS AND/OR THE FEDERAL

EMERGENCY MANAGEMENT AGENCY ("FEMA"), THE UNITED STATES
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SMALL BUSINESS ASSOCIATION ("SBA"), AND AND/OR AN AWARD OF A

GRANT FROM THE LOUISIANA RECOVERY AUTHORITY ("LRA");

(F) AN ITEMIZED STATEMENT OF DAMAGES CLAIMED FOR EACH PLAINTIFF FOR

DWELLING, CONTENTS, ADDITIONAL LIVING EXPENSES OR OTHER ITEMS.

PLAINTIFFS OBJECT TO DEFENDANTS’ PROPOSAL.

IN LIEU OF RULE 26(A)(1) INITIAL DISCLOSURES, THE NAMED DEFENDANTS SHALL,

UNLESS PREVIOUSLY DISCLOSED, DISCLOSE THE FOLLOWING TO THEIR INSURERS:

PLAINTIFFS' PROPOSED:

(A) DOCUMENTS (COMMON TO A PARTICULAR DEFENDANT) 

ON OR BEFORE ______ DAYS AFTER ENTRY OF THIS ORDER, THE DEFENDANT

SHALL PRODUCE: A)  THE NAME OF ALL PLAINTIFFS WITH A SUIT AGAINST YOU ARISING OUT OF A

POLICY WHICH CLAIMS TO AFFORD COVERAGE FOR HURRICANE KATRINA DAMAGE; B) A LIST OF

ANY OTHERWISE POTENTIALLY RELEVANT DOCUMENTS THAT ARE NOT PRODUCED BASED ON A

CLAIM OF PRIVILEGE OR WORK PRODUCT PROTECTION AND PROVIDE FOR EACH DOCUMENT THE

INFORMATION SPECIFIED IN PARAGRAPH IX BELOW; C)  ALL GUIDELINES, POLICIES, RULES,

INSTRUCTIONS, OPERATING PROCEDURES, MANUALS, HANDBOOKS AND INSTRUCTIONAL OR OTHER

MATERIALS CREATED, PREPARED, USED OR INTENDED TO BE USED OR MAINTAINED FOR GUIDANCE,

REFERENCE OR TRAINING BY PERSONS RESPONSIBLE FOR ADJUSTMENT OF CLAIMS AND WATER

DAMAGE CLAIMS, D) BOOKS, MANUALS, PAMPHLETS OR OTHER DOCUMENTS THAT REGARD

ADJUSTMENT OF CLAIMS AND WATER DAMAGE CLAIMS BEFORE AND AFTER HURRICANE KATRINA

AND/OR RITA HIGHLIGHTING ANY CHANGES THAT WERE MADE AFTER HURRICANE KATRINA

AND/OR RITA; E)  BOOKS, CHARTS, COST SCHEDULES COMPUTER PROGRAMS OR MODELS USED TO
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DETERMINE THE VALUE OF GOODS/ITEMS DAMAGED AND COSTS OF LABOR/SERVICE TO REPAIR

BOTH BEFORE AND AFTER HURRICANE KATRINA AND RITA, HIGHLIGHTING ANY CHANGES MADE

AFTER HURRICANE KATRINA AND/OR RITA; F) BOOKS, MANUALS, PAPERS, MODELS THAT

DESCRIBE THE METHODOLOGY FOR DIFFERENTIATING DAMAGE INCLUDING WATER DAMAGE FROM

WIND AND/OR DAMAGE FROM  WATER ALLEGED TO BE EXCLUDED BY THE LANGUAGE OF THE

POLICY; G)  CLAIMS HANDLING PROCEDURES INCLUDING MANUALS AND MEMORANDA

REGARDING SAME; H) ALL GUIDELINES, POLICIES, RULES, INSTRUCTIONS, OPERATING

PROCEDURES, MANUALS, HANDBOOKS AND INSTRUCTIONAL OR OTHER MATERIALS CREATED,

PREPARED, USED OR INTENDED TO BE USED OR MAINTAINED FOR GUIDANCE, REFERENCE OR

TRAINING BY PERSONS RESPONSIBLE FOR PERFORMING LOSS CONTROL AND/OR ENGINEERING

SERVICES,  I) NAMES OF ALL ADJUSTERS WHO WORKED FOR HURRICANE KATRINA AND RITA; J)

NAMES OF SUPERVISORS, MANAGERS, TEAM LEADERS INCLUDING WHO HANDLED FLOOD CLAIMS

AND HANDLED HOMEOWNER’S CLAIMS; K) NAMES OF CONTRACTORS USED TO DETERMINE

PRICING; L)  INSURANCE CONTRACTS INCLUDING ALL POLICY FORMS, ENDORSEMENTS,

EXCLUSIONS; M) INSURANCE AGENT’S MANUALS; N) NAMES OF INDEPENDENT ADJUSTERS

CURRENTLY WORKING FOR ANY INSURANCE COMPANY DEFENDANT AND THOSE WHO WORKED FOR

ANY INSURANCE COMPANY DEFENDANT AFTER KATRINA AND RITA WHO NO LONGER WORKING

FOR ANY INSURANCE COMPANY DEFENDANT;  O) TRAINING MATERIALS USED TO TRAIN

INDEPENDENT ADJUSTERS INCLUDING MANUALS, DIRECTIVES, MEMORANDA; P) DOCUMENTS

SHOWING ANY CHANGES IN PROCEDURES; Q) NAMES OF ENGINEERS USED BY ANY INSURANCE

COMPANY DEFENDANT IN CONNECTION WITH THE ADJUSTMENT OF CLAIMS; R)  MATERIALS USED

TO TRAIN ENGINEERS REGARDING ADJUSTMENTS; S)  PROCEDURES FOR UPDATING PRICING WITH
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CONTRACTORS;   T) FLOOD CLAMS TRAINING MANUALS; U) HOMEOWNER’S CLAIM TRAINING

MANUALS; AND V) INVOICES FOR INDEPENDENT CLAIMS ADJUSTERS AND ENGINEERS.

(B) IDENTITIES OF KNOWLEDGEABLE PERSONS (COMMON TO A

PARTICULAR DEFENDANT)

ON OR BEFORE ____  DAYS AFTER ENTRY OF THIS ORDER, THE DEFENDANT SHALL

PROVIDE THE NAME, ADDRESS, AND TELEPHONE NUMBER OF EACH INDIVIDUAL LIKELY TO HAVE

DISCOVERABLE INFORMATION WHICH IS POTENTIALLY RELEVANT TO THE PLAINTIFFS' FACTUAL

ALLEGATIONS AND LEGAL CLAIMS, IDENTIFYING THE SUBJECTS OF THE INFORMATION.

(C) DOCUMENTS (COMMON TO ALL INDIVIDUAL CLAIMANTS)

ON OR BEFORE ______ DAYS AFTER ENTRY OF THIS ORDER, THE DEFENDANT

SHALL PRODUCE:  A)  ALL DOCUMENTS, DATA COMPILATIONS, AND TANGIBLE THINGS IN THEIR

POSSESSION, CUSTODY OR CONTROL THAT ARE POTENTIALLY RELEVANT TO THE PLAINTIFFS'

FACTUAL ALLEGATIONS AND LEGAL CLAIMS; B)  A LIST OF ANY OTHERWISE POTENTIALLY

RELEVANT DOCUMENTS THAT ARE NOT PRODUCED BASED ON A CLAIM OF PRIVILEGE OR WORK

PRODUCT PROTECTION AND PROVIDE FOR EACH DOCUMENT THE INFORMATION SPECIFIED IN

PARAGRAPH IX BELOW; C)  ALL CLAIM INFORMATION IN THEIR POSSESSION OR GENERATED BY

ANYONE ELSE, INCLUDING ANY AND ALL PHOTOGRAPHS, RECEIPTS, CLAIM CORRESPONDENCE,

CLAIM FILES, ENGINEER REPORTS, DAMAGE ESTIMATES WHETHER RELATED OR NOT , WHICH

INTENDS TO BE USED AT TRIAL OR NOT; CALL LOGS REGARDING EACH CLAIM; DATES OF

INSPECTION, TYPE OF INSPECTIONS; PAYMENTS MADE INCLUDING BREAKDOWN OF TYPES OF

PAYMENTS.
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(D) IDENTITIES OF KNOWLEDGEABLE PERSONS (COMMON TO ALL

INDIVIDUAL CLAIMANTS)

ON OR BEFORE ____  DAYS AFTER ENTRY OF THIS ORDER, THE DEFENDANT SHALL

PROVIDE THE NAME, ADDRESS, AND TELEPHONE NUMBER OF EACH INDIVIDUAL LIKELY TO HAVE

DISCOVERABLE INFORMATION WHICH IS POTENTIALLY RELEVANT TO THE PLAINTIFFS' FACTUAL

ALLEGATIONS AND LEGAL CLAIMS, IDENTIFYING THE SUBJECTS OF THE INFORMATION.

DEFENDANTS' PROPOSED:

IN LIEU OF RULE 26(A)(1) INITIAL DISCLOSURES, DEFENDANTS SHALL DISCLOSE

THE FOLLOWING TO THE NAMED PLAINTIFFS:  

(A) THEIR CLAIM FILES PERTAINING TO CLAIMS MADE BY INDIVIDUAL PLAINTIFFS

FOR COVERAGE BASED ON THE HURRICANE, INCLUDING WITHOUT LIMITATION

ALL LOSS REPORTS AND DAMAGES ASSESSMENTS GENERATED IN CONNECTION

WITH THE ADJUSTMENT OF EACH PLAINTIFF'S CLAIM(S) BUT EXCLUDING ANY

PRIVILEGED MATERIAL; AND

(B) THE POLICY OF INSURANCE.

THE FOREGOING DISCLOSURES ARE DUE SIXTY DAYS FROM THE ENTRY OF THIS

ORDER.  FOR CASES WHICH ARE CONSOLIDATED OR FOR PARTIES WHO ARE JOINED AFTER THE

ENTRY OF THIS ORDER, THE FOREGOING DISCLOSURES ARE DUE ON THE SAME DEADLINE AS

ABOVE OR WITHIN 30 DAYS OF THE TRANSFER OR JOINDER, WHICHEVER IS LATER.

2. ENGINEERS' GROUP

ON DECEMBER 8, 2006, THE COURT DISMISSED THE ENGINEERS AS PARTY DEFENDANTS IN

14  CIVIL ACTIONS.  THE ENGINEERS SHALL FILE MOTIONS TO DISMISS BY FEBRUARY 1, 2007, IN
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REGARD TO THE REMAINING CIVIL ACTIONS.  BASED ON THE COURT’S RULING FOR THE

FOLLOWING REQUIREMENTS:

A. PLAINTIFFS’ COUNSEL WILL PROPOUND BY MARCH 15, ONE JOINT MASTER SET OF

REQUESTS FOR PRODUCTION OF DOCUMENTS TO THE ENGINEERS, UNDER RULE 34,

FRCP, LIMITED TO FILES RELATING TO CONSTRUCTION OF PROJECTS IN WHICH A

BREACH LATER OCCURRED, OR WHICH INVOLVED OTHER WORK AT A SITE WHERE A

BREACH OCCURRED, WHICH ENGINEERS WILL ANSWER BY APRIL 1, 2007.

B. NO OTHER MERITS DISCOVERY OF ENGINEERS WILL BE CONDUCTED UNTIL AFTER

THE CLASS CERTIFICATION ISSUES ARE DECIDED BY THE COURT.

3. FEDERAL GOVERNMENT ENTITIES GROUP

A. IN VIEW OF THE VAST NUMBER OF DOCUMENTS THAT THE UNITED STATES HAS

MADE AVAILABLE ON THE WEBSITE, WHICH IS LOCATED AT HTTPS://IPET.WES.ARMY.MIL, THE

UNITED STATES' MANDATORY DISCLOSURE REQUIREMENT UNDER FEDERAL RULE OF CIVIL

PROCEDURE 26(A)(1)(B) IS DEEMED SATISFIED.  DISCLOSURES PURSUANT TO FED. R. CIV. P.

26(A)(1)(A) WILL BE MADE ON THE SAME ROLLING SCHEDULE SET OUT IN SECTION V.C.3 OF THIS

CMO.  ALL OTHER INITIAL MANDATORY DISCLOSURE REQUIREMENTS ARE DEEMED SATISFIED.

B. ANY PLAINTIFF WHOSE ADMINISTRATIVE CLAIM HAS BEEN FINALLY DENIED BY THE

APPROPRIATE FEDERAL AGENCY OR WHO HAS DEEMED IT TO HAVE BEEN FINALLY DENIED

PURSUANT TO 28 U.S.C. §  2675(A) SHALL MAKE THE DISCLOSURES REQUIRED BY RULE 26(A)(1),

FED. R. CIV. P., TO THE UNITED STATES WITHIN 90 DAYS OF THE ENTRY OF THIS ORDER.  
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C. LIKEWISE, ANY DEFENDANT WITH A PENDING SUIT AGAINST THE UNITED STATES

SHALL MAKE THE DISCLOSURES REQUIRED BY RULE 26(A)(1), FED. R. CIV. P., TO THE UNITED

STATES WITHIN 90 DAYS OF THE ENTRY OF THIS ORDER.

4. STATE/LOCAL GOVERNMENT ENTITIES GROUP

IN LIEU OF RULE 26(A)(1) INITIAL DISCLOSURES, THE ORLEANS LEVEE DISTRICT

AND THE SEWERAGE & WATER BOARD NEW ORLEANS WILL PROVIDE PLAINTIFFS WITH THE

DOCUMENTS, IF ANY, IT HAS IN ITS POSSESSION RELEVANT TO THE CONSTRUCTION AND DESIGN OF:

(1) THE LONDON AVENUE CANAL IN THE VICINITY OF THE LEVEE BREACH FROM MARCH 1990

THROUGH AUGUST 28, 2005;  (2) THE 17TH STREET CANAL IN THE VICINITY OF THE LEVEE BREACH

FROM JANUARY 1989 THROUGH AUGUST 28, 2005;  AND (3) THE INDUSTRIAL CANAL IN THE

VICINITY OF THE LEVEE BREACHES FROM NOVEMBER 1984 THROUGH AUGUST 28, 2005.  THE

PRODUCTION OF THESE DOCUMENTS SHALL BEGIN NINETY (90) DAYS FROM THE DATE OF THIS

ORDER AND BE SUPPLEMENTED EVERY THIRTY (30) DAYS THEREAFTER.  

THE PARISH OF JEFFERSON, THE STATE OF LOUISIANA, ITS AGENCIES, AND

OFFICERS WILL NOT BE REQUIRED TO FILE INITIAL DISCLOSURES OR PARTICIPATE IN DISCOVERY

PENDING RULINGS BY THE COURT AS TO ANY MOTIONS TO REMAND, RULE 12(B)(6) MOTIONS, OR

RULE 12(B)(1) MOTIONS FILED ON OR BEFORE FEBRUARY 1, 2007.
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5. RAILROAD ENTITIES GROUP 

NOTWITHSTANDING ANY PROVISION IN CMO NO. 4 TO THE CONTRARY, RULE 26

DISCLOSURES AND ALL DISCOVERY INVOLVING THE RAILROAD DEFENDANTS (BNSF RAILWAY

COMPANY F/K/A BURLINGTON NORTHERN AND SANTA FE RAILWAY COMPANY, CSX

TRANSPORTATION, INC., CSX CORPORATION, THE ALABAMA GREAT SOUTHERN RAILROAD, AND

THE PUBLIC BELT RAILROAD COMMISSION FOR THE CITY OF NEW ORLEANS) ARE STAYED UNLESS

AND UNTIL THE COURT ENTERS AN ORDER DENYING THE DISPOSITIVE MOTIONS THAT THE

RAILROAD GROUP DEFENDANTS HAVE FILED OR WILL FILE ON OR BEFORE FEBRUARY 1, 2007.

AFTER ENTRY OF A JUDGMENT THAT RESULTS IN ONE OR MORE OF THE RAILROAD GROUP

DEFENDANTS REMAINING AS A PARTY, THE REMAINING RAILROAD GROUP DEFENDANT(S) SHALL

CONFER WITH PLAINTIFFS' LIAISON COUNSEL AND DEFENSE LIAISON COUNSEL AND SHALL SUBMIT

A PROPOSED CMO AND SCHEDULING ORDER FOR INITIAL DISCLOSURES AND DISCOVERY

INVOLVING THE RAILROAD DEFENDANTS WITHIN 30 DAYS OF ENTRY OF SUCH A JUDGMENT.  SAID

CMO AND SCHEDULING ORDER IS TO TRACK THE PROVISIONS OF CMO AND SCHEDULING ORDER

NO. 4 AS MUCH IS PRACTICABLE. 

6. CONTRACTORS' GROUP 

A. NON-PARTY CONTRACTORS (DEFENDANTS BOH BROS CONSTRUCTION
CO., LLC, B&K CONSTRUCTION COMPANY, INC., JAMES
CONSTRUCTION GROUP, LLC, T.L. JAMES & COMPANY, INC.)

ON DECEMBER 8, 2006, THE COURT DISMISSED THE CLAIMS ASSERTED AGAINST 3

CONTRACTORS, BOH BROS, B & K, AND JAMES CONSTRUCTION IN 14 CIVIL ACTIONS.  THE

REMAINING CLAIMS AGAINST THE FOUR CONTRACTORS (INCLUDING NEWLY ADDED T. L. JAMES)
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WILL BE ADDRESSED IN MOTIONS TO BE FILED ON OR BEFORE FEBRUARY 1, 2007.  THESE FOUR

CONTRACTORS WILL BE TREATED AS NON-PARTIES EXCEPT FOR THE FOLLOWING REQUIREMENTS:

II. PLAINTIFF’S COUNSEL WILL PROPOUND BY MARCH 15, ONE JOINT MASTER SET OF

REQUESTS FOR PRODUCTION OF DOCUMENTS TO THE CONTRACTORS, UNDER RULE

34, FRCP, LIMITED TO FILES RELATING TO CONSTRUCTION OF PROJECTS IN WHICH

A BREACH LATER OCCURRED, OR WHICH INVOLVED OTHER WORK AT A SITE WHERE

A BREACH OCCURRED, WHICH CONTRACTORS WILL ANSWER BY MAY 1, 2007.

III. NO OTHER MERITS DISCOVERY OF CONTRACTORS WILL BE CONDUCTED UNTIL

AFTER THE CLASS CERTIFICATION ISSUES ARE DECIDED BY THE COURT.

B. REMAINING CONTRACTOR PARTY (WASHINGTON GROUP
INTERNATIONAL, INC. ("WASHINGTON GROUP")

I. WASHINGTON GROUP HAS PROVIDED INITIAL DISCLOSURES TO PLAINTIFFS, WHICH

PLAINTIFFS' LIAISON COUNSEL HAS DEEMED SATISFACTORY AS OF DECEMBER

2006.  NO FURTHER INITIAL DISCLOSURES ARE REQUIRED FROM WASHINGTON

GROUP UNLESS AND UNTIL JUDGE DUVAL DENIES WASHINGTON GROUP'S

PROPOSED MOTION FOR SUMMARY JUDGMENT BASED ON GOVERNMENT

CONTRACTOR IMMUNITY.

II. IN LIEU OF RULE 26(A)(1) INITIAL DISCLOSURES, THE NAMED PLAINTIFFS SHALL

DISCLOSE THE FOLLOWING TO THE REMAINING CONTRACTOR, WASHINGTON

GROUP, WITHIN 60 DAYS OF THE ENTRY OF THIS ORDER:

• THE NAME AND, IF KNOWN, THE ADDRESS AND TELEPHONE NUMBER OF

EACH INDIVIDUAL LIKELY TO HAVE DISCOVERABLE INFORMATION THAT THE PLAINTIFFS

MAY USE TO SUPPORT THEIR ALLEGATIONS OF LIABILITY (INCLUDING ANY OPPOSITION TO
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WASHINGTON GROUP'S PROPOSED MOTION FOR SUMMARY JUDGMENT BASED ON

GOVERNMENT CONTRACTOR IMMUNITY), IDENTIFYING THE SUBJECTS OF THE

INFORMATION;

• AN ELECTRONIC COPY OF, OR A DESCRIPTION BY CATEGORY AND LOCATION

OF, ALL DOCUMENTS, DATA COMPILATIONS, AND TANGIBLE THINGS THAT ARE IN THE

POSSESSION, CUSTODY, OR CONTROL OF THE PLAINTIFFS AND THAT PLAINTIFFS MAY USE

TO SUPPORT ITS ALLEGATIONS OF LIABILITY (INCLUDING ANY OPPOSITION TO

WASHINGTON GROUP PROPOSED MOTION FOR SUMMARY JUDGMENT BASED ON

GOVERNMENT CONTRACTOR IMMUNITY) INCLUDING PHOTOGRAPHS AND WITNESS

STATEMENTS.

B. PHASE II:  WRITTEN DISCOVERY

1. MASTER  WRITTEN DISCOVERY PLAN

A..  SUBJECT TO THE PROVISIONS ELSEWHERE IN THIS CMO

CONCERNING THE UNITED STATES OF AMERICA OR OTHER SPECIAL TREATMENT OF CERTAIN

PARTIES AND NON-PARTIES, THE PLAINTIFFS (CONSISTING OF ALL PSLCS) SHALL PREPARE A

SINGLE MASTER SET OF INTERROGATORIES AND A SINGLE MASTER SET OF REQUESTS FOR

DOCUMENT PRODUCTION DIRECTED TO THE NON-INSURER DEFENDANTS WHICH SHALL BE ISSUED

WITHIN (PLAINTIFFS' PROPOSED) 120 (DEFENDANTS PROPOSED) 60 DAYS FROM THE DATE OF

ENTRY OF THIS ORDER.  

B. SUBJECT TO THE PROVISIONS ELSEWHERE IN THIS CMO

CONCERNING THE UNITED STATES OF AMERICA OR OTHER SPECIAL TREATMENT OF CERTAIN

PARTIES AND NON-PARTIES, THE INSURANCE PSLC SHALL PREPARE A SINGLE MASTER SET OF
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INTERROGATORIES AND A SINGLE MASTER SET OF REQUESTS FOR DOCUMENT PRODUCTION

DIRECTED TO THE INSURER DEFENDANTS WHICH SHALL BE ISSUED 60 DAYS FROM THE DATE OF

ENTRY OF THIS ORDER.  

C. SUBJECT TO THE PROVISIONS ELSEWHERE IN THIS CMO

CONCERNING THE UNITED STATES OF AMERICA OR OTHER SPECIAL TREATMENT OF CERTAIN

PARTIES AND NON-PARTIES, THE INSURER DEFENDANTS SHALL PREPARE A MASTER SET OF

INTERROGATORIES AND A MASTER SET OF REQUESTS FOR DOCUMENT PRODUCTION DIRECTED TO

THE INSURER PSLC GROUP WHICH SHALL BE ISSUED 60 DAYS FROM THE DATE OF ENTRY OF THIS

ORDER.  

D. SUBJECT TO THE PROVISIONS ELSEWHERE IN THIS CMO

CONCERNING THE UNITED STATES OF AMERICA OR OTHER SPECIAL TREATMENT OF CERTAIN

PARTIES AND NON-PARTIES, THE NON-INSURER DEFENDANTS SHALL PREPARE A MASTER SET OF

INTERROGATORIES AND A MASTER SET OF REQUESTS FOR DOCUMENT PRODUCTION DIRECTED TO

EACH OF THE PSLC GROUPS WHICH SHALL BE ISSUED 60 DAYS FROM THE DATE OF ENTRY OF THIS

ORDER.  

E. FOR PURPOSES OF THESE AND ANY SUBSEQUENT INTERROGATORIES,

THE LIMITATIONS ON THE NUMBER OF INTERROGATORIES OF FED.R.CIV.PROC. 33(A) SHALL

APPLY; HOWEVER, EACH MASTER SET OF INTERROGATORIES AND REQUESTS FOR PRODUCTION OF

DOCUMENTS SHALL NOT EXCEED (DEFENDANTS PROPOSE) TWENTY-FIVE (PLAINTIFFS PROPOSE)

ONE-HUNDRED IN NUMBER, INCLUDING SUBPARTS.  

F. IN LIGHT OF THE ANTICIPATED VOLUME OF DOCUMENTS IN

CONNECTION WITH THIS SUBJECT OF DISCOVERY, OBJECTIONS THERETO WILL BE DUE 45 DAYS
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AFTER SERVICE OF THE WRITTEN DISCOVERY AND WRITTEN RESPONSES AND DOCUMENT

PRODUCTIONS WILL NOT BE DUE UNTIL 90 DAYS AFTER THE SERVICE OF WRITTEN DISCOVERY

REQUESTS.

2. ADDITIONAL WRITTEN DISCOVERY

THE PARTIES WILL CONFER CONCERNING, AND ATTEMPT IN GOOD FAITH TO AGREE

UPON, ANY ADDITIONAL WRITTEN DISCOVERY NOT DESCRIBED ABOVE.  IN THE ABSENCE OF

AGREEMENT OF LIAISON COUNSEL OR ORDER OF THE COURT, NO FURTHER WRITTEN DISCOVERY

MAY BE PROPOUNDED TO PLAINTIFFS OR DEFENDANTS WITHOUT PRIOR ORDER OF THE COURT.

3. DOCUMENT SUBPOENAS TO NON-PARTIES

COMMENCING UPON ENTRY OF THIS ORDER, ANY PARTY MAY SERVE SUBPOENAS

ON NON-PARTIES FOR THE PRODUCTION OF DOCUMENTS WITHOUT TESTIMONY PURSUANT TO

FED.R.CIV.P. 45, BUT SHALL NOTICE DEPOSITIONS OF NON-PARTIES IN ACCORDANCE WITH THE

OTHER PROVISIONS OF THIS ORDER.  A COPY OF ANY SUBPOENA ISSUED SHALL BE FILED INTO THE

RECORD CONTEMPORANEOUSLY WITH SERVICE OF THE SUBPOENA.

DEFENDANTS PROPOSAL:
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4. SPECIAL PROVISIONS REGARDING WRITTEN DISCOVERY ISSUED TO THE
UNITED STATES OF AMERICA

PLAINTIFFS AND DEFENDANTS SHALL COORDINATE THROUGH THEIR LIAISON
REPRESENTATIVES TO PRODUCE ONE COMBINED MASTER SET OF REQUESTS FOR DOCUMENTS NOT
PREVIOUSLY MADE AVAILABLE ON THE IPET WEBSITE, HTTPS://IPET.WES.ARMY.MIL.  SUCH
MASTER SET SHALL BE PRIORITIZED IN THE ORDER THAT PARTIES WOULD PREFER THE DOCUMENTS
TO BE PRODUCED.  IN VIEW OF THE VAST NUMBER OF DOCUMENTS THAT ARE RELEVANT TO THIS
LITIGATION AND THAT ARE LIKELY TO BE REQUESTED, THE UNITED STATES SHALL PRODUCE
RESPONSIVE, NON-PRIVILEGED DOCUMENTS ON A ROLLING BASIS AT INTERVALS NOT TO EXCEED
30 DAYS, FOR A PERIOD OF 180 DAYS, FROM THE DATE THE MASTER SET IS SERVED.  DOCUMENTS
SHALL BE PRODUCED IN THE ORDER SET FORTH IN THE MASTER SET OF REQUESTS, TO THE EXTENT
FEASIBLE.  SHOULD SUPPLEMENTAL DOCUMENT REQUESTS BE NEEDED, THE PLAINTIFFS AND
DEFENDANTS SHALL COORDINATE THROUGH THEIR LIAISON REPRESENTATIVES TO PRODUCE ONE
COMBINED MASTER SUPPLEMENTAL SET OF DOCUMENT REQUESTS.  THE UNITED STATES SHALL BE
GIVEN AN ADDITIONAL REASONABLE AMOUNT OF TIME (SUCH TIME TO BE DETERMINED BY
AGREEMENT AMONG LIAISON REPRESENTATIVES AND COUNSEL FOR THE UNITED STATES, OR
ABSENT AGREEMENT, BY ORDER OF THE COURT) TO RESPOND TO ANY SUPPLEMENTAL REQUESTS.
IN NO EVENT SHALL THE UNITED STATES BE GIVEN LESS THAN 60 DAYS TO RESPOND TO ANY
SUPPLEMENTAL REQUESTS. 

DOCUMENTS THAT HAVE BEEN MADE AVAILABLE ON THE IPET WEBSITE,
HTTPS://IPET.WES.ARMY.MIL  NEED NOT BE REPRODUCED IN RESPONSE TO ANY SUBSEQUENT OR
DUPLICATIVE PRODUCTION REQUEST. ALL OTHER FORMS OF WRITTEN DISCOVERY TO THE UNITED
STATES ARE STAYED UNTIL (1) THE ABOVE-DESCRIBED ROLLING PRODUCTIONS ARE COMPLETE
AND (II) THE COURT HAS ISSUED A RULING ON CLASS CERTIFICATION.

PLAINTIFFS OBJECT TO THE ENTIRETY OF THIS SECTION.
C. PHASE III - DEPOSITIONS

I. THE REQUIREMENT OF FEDERAL RULE OF CIVIL PROCEDURE 30(A)(2)(A) THAT LEAVE

OF COURT BE OBTAINED PRIOR TO TAKING MORE THAN TEN (10) DEPOSITIONS IS

WAIVED EXCEPT IN THOSE NON-PUTATIVE CLASS ACTION CASES IN THE INSURANCE

UMBRELLA.

II. ABSENT AGREEMENT OF THE LIAISON COUNSEL, ORDER OF THE COURT OR AS

PROVIDED ELSEWHERE IN THIS CMO, NO DEPOSITION MAY BE NOTICED UNTIL

(DEFENDANTS PROPOSE) SEPTEMBER 19, 2007.  PLAINTIFFS AGREE THAT THIS SHOULD

PROVIDE A DATE BEFORE WHICH A DEPOSITION SHOULD NOT COMMENCE, BUT PREFER
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AN EARLIER DATE.  THIS PROVISION DOES NOT APPLY TO INDIVIDUAL, NON-30(B)(6),

CASE SPECIFIC DISCOVERY IN NON-PUTATIVE CLASS ACTIONS WITHIN THE INSURANCE

UMBRELLA.  

III. ABSENT AGREEMENT OF THE LIAISON COUNSEL OR ORDER OF THE COURT, THE

MASTER DISCOVERY COORDINATING COMMITTEE AND THE DEFENDANTS WILL BE

ALLOWED A SINGLE SEVEN-HOUR LONG RULE 30(B)(5)/RULE 30(B)(6) DEPOSITION OF

EACH DEFENDANT AND OF EACH NON-PARTY CORPORATION, PARTNERSHIP, LIMITED

LIABILITY COMPANY, ORGANIZATION. (PLAINTIFFS PROPOSE)  THIS TIME LIMIT

ASSUMES COOPERATION BY THE PARTIES BEING DEPOSED, TIMELY PRODUCTION OF

ACCOMPANYING SUBPOENA DUCES TECUM AND PRODUCTION OF THE RIGHT WITNESS

MOST KNOWLEDGEABLE ABOUT A PARTICULAR DEPOSITION TOPIC.   (DEFENDANTS

OBJECT TO THE FOREGOING SENTENCE.) NO FURTHER RULE 30(B)(5)/30(B)(6)

DEPOSITIONS OF A DEFENDANT OR OF A NON-PARTY SHALL BE ALLOWED ABSENT

AGREEMENT OF THE LIAISON COUNSEL OR ORDER OF THE COURT.  

IV. A COPY OF ANY DEPOSITION NOTICE ISSUED SHALL BE FILED INTO THE RECORD.

V. LIAISON COUNSEL ARE DIRECTED TO MEET AND CONFER WITH RESPECT TO MINIMIZING

DUPLICATIVE FACT DEPOSITIONS OR OTHER FACT DISCOVERY AND ARE TO PROPOSE

APPROPRIATE PROCEDURES TO THE COURT.  

D. PHASE IV - EXPERTS

1. CLASS CERTIFICATION EXPERTS

ABSENT AGREEMENT OF THE PARTIES OR ORDER OF THE COURT, DEADLINES FOR

CLASS CERTIFICATION EXPERT DISCOVERY SHALL BE AS FOLLOWS:
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A.  PLAINTIFFS' DEADLINE TO PRODUCE EXPERT REPORTS IS 120 DAYS

PRIOR TO THE CLASS CERTIFICATION HEARING.

B. DEFENDANTS' DEADLINE TO PRODUCE EXPERT REPORTS IS 75 PRIOR

TO THE CLASS CERTIFICATION HEARING.

C. THE DEADLINES FOR DEPOSITIONS OF PLAINTIFFS’ AND

DEFENDANTS' EXPERTS SHALL BE DETERMINED BY THE PARTIES WITHIN 14 DAYS OF THE RECEIPT

OF THEIR RESPECTIVE REPORTS, OR IN LIEU OF AGREEMENT BY THE PARTIES, BY ORDER OF THE

MAGISTRATE JUDGE.  

D. DRAFTS OF EXPERT REPORTS SHALL NOT BE DISCOVERABLE OR

ADMISSIBLE FOR ANY PURPOSE INCLUDING IMPEACHMENT.

2. NON-CLASS CERTIFICATION EXPERTS

ABSENT AGREEMENT OF THE LIAISON COUNSEL OR ORDER OF THE COURT,

DEADLINES FOR EXPERT DISCOVERY SHALL BE AS FOLLOWS:

A. PLAINTIFFS' DEADLINE TO DISCLOSE EXPERTS AND AREA OF

EXPERTISE SHALL BE 150 DAYS BEFORE TRIAL.

B. PLAINTIFFS' DEADLINE TO PRODUCE EXPERT REPORTS IS 30 DAYS

AFTER THE DISCLOSURE OF THEIR EXPERTS.

C. DEFENDANTS' DEADLINE TO PRODUCE EXPERT REPORTS IS 75 DAYS

AFTER PLAINTIFFS' PRODUCTION OF EXPERT REPORTS.

D. THE DEPOSITIONS OF PLAINTIFFS' EXPERTS SHALL BE COMPLETED

WITHIN 45 DAYS OF THE PRODUCTION OF THE PLAINTIFFS' EXPERT'S REPORT.
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E. THE DEPOSITION OF DEFENDANTS' EXPERTS SHALL BE COMPLETED

WITHIN 45 DAYS OF THE PRODUCTION OF THE DEFENDANTS' EXPERT'S REPORT.

F. DRAFTS OF EXPERT REPORTS SHALL NOT BE DISCOVERABLE OR

ADMISSIBLE FOR ANY PURPOSE INCLUDING IMPEACHMENT.

DEFENDANTS PROPOSE

E.  INSURANCE POLICY INTERPRETATION

WHILE IT IS UNDERSTOOD THAT THE PARTIES MAY SEEK TO INTRODUCE EXTRINSIC OR

OTHER INTERPRETIVE EVIDENCE CONCERNING INSURANCE POLICIES AT TRIAL IN AN INSURANCE

CASE, THE NATURE OR EXTENT OF SUCH EVIDENCE MAY BE AFFECTED BY THE FIFTH CIRCUIT'S

DISPOSITION OF THE REQUESTS FOR APPEAL OF THIS COURT'S NOVEMBER 27, 2006 RULING.

ACCORDINGLY, THERE SHALL BE NO DISCOVERY OF ANY KIND (WRITTEN, DEPOSITION, EXPERT, OR

OTHERWISE) RELATED TO THE INTERPRETATION OF A WATER DAMAGE EXCLUSION OR THIRD

PARTY NEGLIGENCE EXCLUSION CONTAINED IN AN INSURANCE POLICY UNTIL AFTER SUCH TIME AS

THERE IS A RULING BY THE UNITED STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT ON THE

PETITIONS FOR APPEAL FILED IN CONNECTION WITH THIS COURT'S NOVEMBER 27, 2006 RULING,

AND, IF ONE OR MORE PETITIONS ARE GRANTED BY THE FIFTH CIRCUIT, UNTIL SUCH TIME AS

THERE IS A DECISION ON THE MERITS OF THE APPEAL.  THE COURT ANTICIPATES THAT LIAISON

COUNSEL SHALL PROMPTLY MEET AND CONFER AFTER THE ISSUANCE OF A DECISION BY THE FIFTH

CIRCUIT TO DISCUSS THE IMPACT OF SUCH DECISION ON DISCOVERY IN THESE PROCEEDINGS.  THIS

PARAGRAPH APPLIES TO ALL PHASES OF DISCOVERY.

  PLAINTIFFS OBJECT TO THE ENTIRETY OF THIS PROVISION.

VII. SPECIAL PROVISIONS REGARDING DEPOSITIONS 
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A. COOPERATION:  COUNSEL ARE EXPECTED TO COOPERATE WITH, AND BE COURTEOUS TO,

EACH OTHER AND DEPONENTS.

B. SCHEDULING.  WITHIN 90 DAYS OF THE ENTRY OF THIS ORDER, LIAISON COUNSEL SHALL

MEET AND CONFER FOR THE PURPOSE OF SCHEDULING DEPOSITIONS AS NEEDED FOR CLASS

CERTIFICATION HEARINGS.  PLAINTIFFS OBJECT TO THIS TIME FRAME PREFERRING A DATE

SOONER RATHER THAN LATER.  

C. ATTENDANCE.  UNLESS OTHERWISE AGREED BY THE PARTIES, DEPOSITIONS MAY BE

ATTENDED ONLY BY THE PARTIES, THE DEPONENTS, THE DEPONENT'S ATTORNEY,

IN-HOUSE COUNSEL FOR THE PARTIES, COURT REPORTERS, VIDEOGRAPHERS, AND ANY

PERSON WHO IS ASSISTING THE LITIGATION WHOSE PRESENCE IS REASONABLY REQUIRED

BY COUNSEL.  WHILE A DEPONENT IS BEING QUESTIONED ABOUT ANY STAMPED

CONFIDENTIAL DOCUMENT OR THE CONFIDENTIAL INFORMATION CONTAINED THEREIN, OR

OTHER MATTERS THAT THE WITNESS AND COUNSEL BELIEVE IN GOOD FAITH TO BE

CONFIDENTIAL, PERSONS TO WHOM DISCLOSURE IS NOT PERMITTED UNDER THE

CONFIDENTIALITY ORDER SHALL BE EXCLUDED.  UNNECESSARY ATTENDANCE BY

COUNSEL IS DISCOURAGED AND MAY NOT BE COMPENSATED IN ANY FEE APPLICATION TO

THE COURT.  SPECIFICALLY, COUNSEL WHO HAVE ONLY MARGINAL INTEREST IN A

PROPOSED DEPOSITION OR WHO EXPECT THEIR INTERESTS TO BE ADEQUATELY

REPRESENTED BY OTHER COUNSEL ARE DISCOURAGED FROM ATTENDING. 

D. EXAMINATION.  FOR EACH DEPOSITION, DEFENDANTS LIAISON COUNSEL SHALL

DESIGNATE ONE BUT NO MORE THAN THREE ATTORNEYS AS LEAD INTERROGATORS ON

BEHALF OF THE GROUP, EACH WITH EQUAL INTERROGATION TIME TO CONDUCT THE
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PRINCIPAL EXAMINATION CONCERNING ISSUES COMMON TO THAT SIDE AND EXAMINATION

BY OTHER COUNSEL SHALL BE LIMITED TO MATTERS NOT PREVIOUSLY COVERED.  FOR

EACH DEPOSITION, PLAINTIFFS LIAISON COUNSEL SHALL, AFTER CONSULTATION WITH THE

MASTER DISCOVERY COORDINATING COMMITTEE, DESIGNATE ONE BUT NO MORE THAN

THREE ATTORNEYS AS LEAD INTERROGATORS ON BEHALF OF THE GROUP, EACH WITH

EQUAL INTERROGATION TIME TO CONDUCT THE PRINCIPAL EXAMINATION CONCERNING

ISSUES COMMON TO THAT SIDE AND EXAMINATION BY OTHER COUNSEL SHALL BE LIMITED

TO MATTERS NOT PREVIOUSLY COVERED.  THE ATTORNEY APPOINTED AS LEAD

INTERROGATOR BY LIAISON COUNSEL SHALL ACCEPT AND ENDEAVOR TO COMPLY WITH

WRITTEN REQUESTS FROM COUNSEL ON HIS OR HER SIDE ASKING THAT SPECIFIC

QUESTIONS BE POSED ON THEIR BEHALF AT DEPOSITIONS.  THE LEAD INTERROGATOR

SHALL ALSO BE RESPONSIBLE FOR DETERMINING WHETHER ANY OTHER PARTIES PRESENT

AT THE DEPOSITION NEED TO CONDUCT AN EXAMINATION AND, IF SO, FOR ALLOCATING

THE DEPOSITION TIME APPROPRIATELY.  THE COURT WILL NOT ALLOW ADDITIONAL

EXAMINATION TIME FOR A WITNESS WHERE COUNSEL FAILED TO COORDINATE IN

ADVANCE.  UNLESS FURTHER AGREED BY THE PARTIES OR ESTABLISHED BY ORDER OF THE

COURT, DEPOSITION TIME SHALL BE DIVIDED EQUALLY BETWEEN PLAINTIFFS AND

DEFENDANTS REGARDLESS OF WHICH SIDE NOTICES THE DEPOSITION.

E. OBJECTIONS.  ABSENT AGREEMENT BY THE PARTIES TO THE CONTRARY, THE ONLY

OBJECTIONS THAT SHOULD BE RAISED AT THE DEPOSITION ARE THOSE INVOLVING A

PRIVILEGE AGAINST DISCLOSURE OR SOME MATTER THAT MAY BE REMEDIED IF PRESENTED

AT THE TIME, SUCH AS TO THE FORM OF THE QUESTION OR THE RESPONSIVENESS OF THE
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ANSWER.  OBJECTION ON OTHER GROUNDS IS UNNECESSARY AND SHOULD GENERALLY BE

AVOIDED.  ALL OBJECTIONS SHOULD BE CONCISE AND MUST NOT SUGGEST ANSWERS OR

OTHERWISE COACH THE DEPONENT.  ARGUMENTATIVE INTERRUPTIONS WILL NOT BE

PERMITTED.

F. DIRECTIONS NOT TO ANSWER.  DIRECTIONS TO THE DEPONENT NOT TO ANSWER ARE

IMPROPER EXCEPT ON THE GROUND OF PRIVILEGE OR TO ENABLE A PARTY OR DEPONENT

TO PRESENT A MOTION TO THE COURT FOR TERMINATION OF THE DEPOSITION ON THE

GROUNDS IT IS BEING CONDUCTED IN BAD FAITH OR IN SUCH A MANNER AS

UNREASONABLY TO ANNOY, EMBARRASS, OR OPPRESS A PARTY, COUNSEL OR THE

DEPONENT.  WHEN A PRIVILEGE IS CLAIMED, THE WITNESS SHOULD NEVERTHELESS

ANSWER QUESTIONS RELEVANT TO THE EXISTENCE, EXTENT OR WAIVER OF THE PRIVILEGE,

SUCH AS THE DATE OF A COMMUNICATION, WHO MADE THE STATEMENT, TO WHOM AND IN

WHOSE PRESENCE THE STATEMENT WAS MADE, OTHER PERSONS TO WHOM THE CONTENTS

OF THE STATEMENT WAS MADE, OTHER PERSONS TO WHOM THE CONTENTS OF THE

STATEMENT HAS BEEN DISCLOSED, AND THE GENERAL SUBJECT MATTER OF THE

COMMUNICATION.

G. TELEPHONE DEPOSITIONS.  ATTENDANCE AT DEPOSITIONS BY TELEPHONE IS PERMITTED,

EXCEPT THAT COUNSEL DESIGNATED AS LEAD INTERROGATORS AND COUNSEL

DESIGNATED TO DEFEND THE DEPONENT MUST ATTEND IN PERSON.  ANY PARTY WHO

WISHES TO PARTICIPATE BY TELEPHONE SHALL PROVIDE THREE BUSINESS DAYS NOTICE TO

THE PARTY THAT NOTICED THE DEPOSITION.  THE PARTY THAT NOTICED THE DEPOSITION IS

RESPONSIBLE TO ENSURE THAT TELEPHONE PARTICIPATION IS AVAILABLE.  
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H. DISPUTES DURING DEPOSITIONS.  DISPUTES ARISING DURING DEPOSITIONS THAT CANNOT

BE RESOLVED BY AGREEMENT AND THAT IF NOT IMMEDIATELY RESOLVED WILL

SIGNIFICANTLY DISRUPT THE DEPOSITION SCHEDULE, WOULD REQUIRE A RESCHEDULING

OF THE DEPOSITION, OR MIGHT RESULT IN THE NEED TO CONDUCT A SUPPLEMENTAL

DEPOSITION, MAY BE PRESENTED TO THE MAGISTRATE JUDGE BY TELEPHONE.  IN THE

FIRST INSTANCE, THE PARTIES ARE DIRECTED TO NEGOTIATE SUCH DISPUTES IN GOOD

FAITH.  IN THE EVENT AGREEMENT CANNOT BE REACHED AFTER SUCH NEGOTIATION, ANY

PARTY SEEKING A RULING FROM THE COURT SHALL ARRANGE SUCH A TELEPHONE

CONFERENCE CALL WITH THE MAGISTRATE'S JUDGE'S LAW CLERK AT THE COURT'S

EARLIEST CONVENIENCE.  FACILITIES SHALL BE PROVIDED SO THAT COUNSEL ATTENDING

THE DEPOSITION AND THE REPORTER CAN HEAR THE PROCEEDINGS.  THE DEPOSITION

REPORTERS SHALL MAKE A TRANSCRIPT OF THE CONFERENCE CALL PROCEEDINGS, WHICH

WILL BE TRANSCRIBED IMMEDIATELY AND BOUND SEPARATELY.  DURING SUCH

PROCEEDINGS, COUNSEL SHALL HAVE THE OPPORTUNITY TO ARGUE TO THE COURT AND

THE COURT WILL, WHENEVER POSSIBLE, RESOLVE THE DISPUTE DURING THE CONFERENCE

CALL PROCEEDINGS.

1. IN THE EVENT THE COURT IS UNAVAILABLE BY TELEPHONE TO

RESOLVE DISPUTES ARISING DURING THE COURSE OF A DEPOSITION, THE

DEPOSITION SHALL NEVERTHELESS CONTINUE TO BE TAKEN AS TO MATTERS

NOT IN DISPUTE.

2. NONE OF THE PROVISIONS IN THIS PARAGRAPH SHALL DENY

COUNSEL THE RIGHT TO CONTINUE THE DEPOSITION, FILE AN APPROPRIATE
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MOTION WITH THE COURT AT THE CONCLUSION OF THE DEPOSITION, AND

APPEAR PERSONALLY BEFORE THE COURT IF COUNSEL DEEMS IT

NECESSARY.

3. DISPUTES BETWEEN THE PARTIES SHOULD BE ADDRESSED TO THIS

COURT RATHER THAN TO THE DISTRICT COURT IN WHICH THE DEPOSITION IS

BEING CONDUCTED.

I. STIPULATIONS.  UNLESS OTHERWISE AGREED AMONG THE PARTIES AND STATED ON THE

RECORD AT A PARTICULAR DEPOSITION, THE FOLLOWING STIPULATIONS SHALL APPLY TO

ALL DEPOSITIONS IN THIS ACTION:

1. AN OBJECTION BY A SINGLE DEFENDANT SHALL BE DEEMED AN

OBJECTION BY ALL DEFENDANTS UNLESS OTHERWISE NOTED; SIMILARLY,

AN OBJECTION BY A SINGLE PLAINTIFF SHALL BE DEEMED AN OBJECTION BY

ALL PLAINTIFFS UNLESS OTHERWISE NOTED;

2. ALL OBJECTIONS AND ALL MOTIONS TO STRIKE ARE RESERVED

UNTIL TRIAL, UNLESS THE BASIS FOR THE OBJECTION IS PRIVILEGE OR ONE

WHICH MIGHT HAVE BEEN OBVIATED OR REMOVED IF PRESENTED AT THE

TIME OF THE DEPOSITION.  CORRECTIONS TO A DEPOSITION SHALL BE

LISTED ON AN ERRATA SHEET, WHICH THE DEPONENT SHALL SUBMIT TO THE

COURT REPORTER WITHIN THIRTY (30) DAYS OF THE COURT REPORTER’S

TRANSMITTAL OF THE TRANSCRIPT.  THE COURT REPORTER SHALL SERVE

COPIES OF THE ERRATA SHEET ON ALL PARTIES PURCHASING THE

TRANSCRIPT;
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3. TO THE EXTENT PRACTICAL, EXHIBITS SHALL BE ATTACHED TO THE

ORIGINAL TRANSCRIPT, BUT WHERE THE FORM OR BULK OF AN EXHIBIT

MAKES ATTACHMENT IMPRACTICAL, THE CUSTODY OF SUCH EXHIBIT SHALL

BE DEPOSITED INTO THE REPOSITORY AND SHALL ADDITIONALLY BE

MAINTAINED BY THE PARTY WHO ATTACHED THE EXHIBIT OR AS

OTHERWISE AGREED BY THE PARTIES PARTICIPATING IN THE DEPOSITION.

J. EARLY DEPOSITIONS.  BY AGREEMENT OF LIAISON COUNSEL OR SUBJECT TO ORDER OF

THE COURT, IF THE PARTIES BECOME AWARE OF PERSONS WHO POSSESS RELEVANT

INFORMATION BUT WHO BY REASON OF AGE OR ILL HEALTH MAY BECOME UNAVAILABLE

FOR DEPOSITION, THE DEPOSITION MAY BE TAKEN AS SOON AS PRACTICABLE.

K. POSTPONEMENTS.  ONCE A DEPOSITION HAS BEEN SCHEDULED, IT SHALL NOT BE TAKEN

OFF CALENDAR, POSTPONED, RESCHEDULED, OR RELOCATED LESS THAN FIVE CALENDAR

DAYS IN ADVANCE OF THE DATE IT IS SCHEDULED TO OCCUR, EXCEPT UPON AGREEMENT

BY LIAISON COUNSEL OR BY LEAVE OF COURT FOR GOOD CAUSE.

L. NUMBERING OF DEPOSITION EXHIBITS.  EACH DOCUMENT REFERRED TO AT DEPOSITION

SHALL BE REFERRED TO BY ITS PRODUCTION NUMBER (ALPHA-NUMERIC) IN ADDITION TO

EXHIBIT NUMBERS EXCEPT IN THE CASE OF DOCUMENTS WHICH HAVE NOT YET RECEIVED

PRODUCTION NUMBERING AT THE TIME OF THE DEPOSITION.  ONCE AN EXHIBIT HAS BEEN

NUMBERED, IT SHALL RETAIN THAT NUMBER THROUGHOUT THE CASE. THE COURT

REPORTER FOR EACH DEPOSITION WILL INCLUDE IN EACH DEPOSITION TRANSCRIPT  A LIST

OF THE EXHIBITS REFERENCED IN THE DEPOSITION.  THE NOTICING PARTY IS RESPONSIBLE
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FOR VERIFYING THAT THE COURT REPORT HAS DEPOSITED SCANNED EXHIBITS INTO THE

REPOSITORY.

M. PRIVATE CONSULTATIONS.  PRIVATE CONSULTATIONS BETWEEN DEPONENTS AND THEIR

ATTORNEYS DURING THE ACTUAL TAKING OF THE DEPOSITION ARE IMPROPER EXCEPT FOR

THE PURPOSE OF DETERMINING WHETHER A PRIVILEGE SHOULD BE ASSERTED.  UNLESS

PROHIBITED BY THE COURT FOR GOOD CAUSE SHOWN, SUCH CONFERENCES MAY BE HELD

DURING NORMAL RECESSES AND ADJOURNMENTS.

N. LOCATION.  

PLAINTIFFS' PROPOSAL:  EXCEPT AS OTHERWISE AGREED BY LIAISON COUNSEL OR ORDERED

BY THE COURT, ALL DEPOSITIONS OF FACT WITNESSES WHO ARE CURRENT OR FORMER

OFFICERS, DIRECTORS OR EMPLOYEES OF A PARTY DEFENDANT SHALL BE CONDUCTED IN NEW

ORLEANS, LOUISIANA.  THE LOCATION OF NON-PARTY DEPOSITIONS WILL BE DETERMINED BY

AGREEMENT OF THE COUNSEL WHO NOTICES THE DEPOSITION AND THE WITNESS OR HIS/HER

COUNSEL.

DEFENDANTS' PROPOSAL:  EXCEPT AS OTHERWISE AGREED BY LIAISON COUNSEL OR

ORDERED BY THE COURT, ALL DEPOSITIONS OF FACT WITNESSES WHO ARE CURRENT OR

FORMER OFFICERS, DIRECTORS OR EMPLOYEES OF A PARTY DEFENDANT SHALL BE CONDUCTED

IN THE CITY AND STATE WHERE SUCH INDIVIDUAL RESIDES.  THE LOCATION OF NON-PARTY

DEPOSITIONS WILL BE DETERMINED BY AGREEMENT OF THE COUNSEL WHO NOTICES THE

DEPOSITION AND THE WITNESS OR HIS/HER COUNSEL.

O. DEPOSITION DAY.  A DEPOSITION DAY SHALL COMMENCE AT      , AND TERMINATE NO

LATER THAN ____ P.M. (EXCEPT FRIDAY WHEN DEPOSITIONS SHALL END NO LATER THAN
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1:00 P.M.), LOCAL TIME.  UNLESS OTHERWISE AGREED TO BY COUNSEL, ON MONDAY

THROUGH THURSDAY THERE SHOULD BE A ONE HOUR AND FIFTEEN MINUTE LUNCH BREAK,

ONE SHORT BREAK DURING THE MORNING SESSION, AND TWO SHORT BREAKS DURING THE

AFTERNOON SESSION.  BREAKS SHALL NOT BE COUNTED AGAINST THE SEVEN-HOUR TIME

LIMIT.  ABSENT AGREEMENT OF LIAISON COUNSEL OR ORDER OF THE COURT, NO

DEPOSITIONS WILL BE SCHEDULED ON A SATURDAY OR SUNDAY.  MODEST VARIATIONS IN

THIS SCHEDULE MAY BE MADE BY AGREEMENT OF COUNSEL WHO NOTICED THE

DEPOSITION AND COUNSEL FOR THE WITNESS, BUT MAY NOT BE UNILATERALLY CHANGED

WITHOUT APPROVAL OF THE COURT.

P. STENOGRAPHIC RECORDING.  A CERTIFIED COURT REPORTER SHALL STENOGRAPHICALLY

RECORD ALL DEPOSITION PROCEEDINGS AND TESTIMONY.  THE COURT REPORTER SHALL

ADMINISTER THE OATH OR AFFIRMATION TO THE DEPONENT.  A WRITTEN TRANSCRIPT BY

THE COURT REPORTER SHALL CONSTITUTE THE OFFICIAL RECORD OF THE DEPOSITION FOR

PURPOSES OF FED.R.CIV.P. 30(E) (SUBMISSION TO THE WITNESS) AND 30(F) (FILING,

EXHIBITS).

Q. VIDEOTAPING.  THE PROVISIONS OF THIS ORDER REGARDING EXAMINATION OF

DEPONENTS APPLY TO VIDEOTAPED DEPOSITIONS.  ANY DEPOSITION MAY BE VIDEOTAPED

AT THE REQUEST OF ANY PARTY PURSUANT TO THE FOLLOWING TERMS AND CONDITIONS:

R. SIMULTANEOUS STENOGRAPHIC RECORDING.  ALL VIDEOTAPED DEPOSITIONS SHALL BE

SIMULTANEOUSLY STENOGRAPHICALLY RECORDED.

S. COST OF THE DEPOSITION.  THE PARTY REQUESTING VIDEOTAPING OF THE DEPOSITION

SHALL BEAR THE EXPENSE OF VIDEOTAPING.
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T. VIDEOTAPE OPERATOR.  THE OPERATOR(S) OF THE VIDEOTAPE RECORDING EQUIPMENT

SHALL BE SUBJECT TO THE PROVISIONS OF FED.R.CIV.P. 28( C ).  AT THE COMMENCEMENT

OF THE DEPOSITION THE OPERATOR(S) SHALL SWEAR OR AFFIRM TO RECORD THE

PROCEEDINGS FAIRLY AND ACCURATELY.

U. INTERRUPTIONS.  NO ATTORNEY SHALL DIRECT INSTRUCTIONS TO THE VIDEO OPERATOR

AS TO THE METHOD OF OPERATING THE EQUIPMENT.  THE VIDEO CAMERA OPERATION WILL

BE SUSPENDED CURING THE DEPOSITION ONLY UPON STIPULATION BY COUNSEL AND "OFF

THE RECORD" DISCUSSIONS.  THE VIDEO OPERATOR SHALL RECORD ON CAMERA THE TIME

OF SUSPENSION AND ANY SUBSEQUENT RECONVENING DURING THE DEPOSITION.

V. ATTENDANCE.  WHERE A DEPOSITION IS VIDEOTAPED, EACH WITNESS, ATTORNEY, AND

OTHER PERSON ATTENDING THE DEPOSITION SHALL IDENTIFY THEMSELVES AUDIBLY ON

THE TAPE AT THE COMMENCEMENT OF THE DEPOSITION.  ONLY THE DEPONENT (AND

DEMONSTRATIVE MATERIALS USED DURING THE DEPOSITION) WILL BE VIDEOTAPED.

W. STANDARDS.  THE DEPOSITION WILL BE CONDUCTED IN A MANNER TO REPLICATE, TO THE

EXTENT FEASIBLE, THE PRESENTATION OF EVIDENCE AT TRIAL.  UNLESS PHYSICALLY

INCAPACITATED, THE DEPONENT SHALL BE SEATED AT A TABLE EXCEPT WHEN REVIEWING

OR PRESENTING DEMONSTRATIVE MATERIALS FOR WHICH A CHANGE IN POSITION IS

NEEDED.  TO THE EXTENT PRACTICABLE, THE DEPOSITION WILL BE CONDUCTED IN A

NEUTRAL SETTING, AGAINST A SOLID BACKGROUND, WITH ONLY SUCH LIGHTING AS IS

REQUIRED FOR ACCURATE VIDEO RECORDING.  LIGHTING, CAMERA ANGLE, LENS SETTING,

AND FIELD OF VIEW WILL BE CHANGED ONLY AS NECESSARY TO RECORD ACCURATELY THE

NATURAL BODY MOVEMENTS OF THE DEPONENT OR TO PORTRAY EXHIBITS AND
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MATERIALS SUED DURING THE DEPOSITION.  SOUND LEVELS WILL BE ALTERED ONLY AS

NECESSARY TO RECORD SATISFACTORILY THE VOICES OF COUNSEL AND THE DEPONENT.

EATING AND SMOKING BY DEPONENTS OR COUNSEL DURING THE DEPOSITION WILL NOT BE

PERMITTED.

X. INDEX.  THE VIDEOTAPE OPERATOR SHALL USE A COUNTER ON THE RECORDING

EQUIPMENT AND AFTER COMPLETION OF THE DEPOSITION SHALL PREPARE A LOG,

CROSS-REFERENCED TO COUNTER NUMBERS, THAT IDENTIFIES THE DEPOSITIONS ON THE

TAPE AT WHICH EXAMINATION BY DIFFERENT COUNSEL BEGINS AND ENDS, AT WHICH

OBJECTIONS ARE MADE AND EXAMINATION RESUMES, AT WHICH EXHIBITS ARE IDENTIFIED,

AND AT WHICH ANY INTERRUPTION OF CONTINUOUS TAPE-RECORDING OCCURS, WHETHER

FOR RECESSES, "OFF-THE-RECORD" DISCUSSIONS, MECHANICAL FAILURE, OR OTHERWISE.

Y. FILING.  AFTER THE DEPOSITION IS COMPLETED, THE VIDEO OPERATOR SHALL CERTIFY ON

CAMERA THE CORRECTNESS, COMPLETENESS, AND ACCURACY OF THE VIDEO TAPE

RECORDING IN THE SAME MANNER AS A STENOGRAPHIC COURT REPORTER, AND FILE A

TRUE COPY OF THE VIDEO TAPE, THE TRANSCRIPT, AND CERTIFICATE WITH LIAISON

COUNSEL FOR WHOMEVER NOTICE THE DEPOSITION.

Z. USE.  DEPOSITIONS MAY, UNDER THE CONDITIONS PRESCRIBED IN FED.R.CIV.P.

32(A)(1)-(4) OR AS OTHERWISE PERMITTED BY THE FEDERAL RULES OF EVIDENCE, BE

USED AGAINST ANY PARTY (INCLUDING PARTIES LATER ADDED AND PARTIES IN CASES

SUBSEQUENTLY FILED IN, REMOVED TO, OR TRANSFERRED TO THIS COURT AS PART OF THIS

LITIGATION) --

1. WHO WAS PRESENT OR REPRESENTED AT THE DEPOSITION,
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2. WHO HAD REASONABLE NOTICE THEREOF, OR

3. WHO, WITHIN THIRTY (30) DAYS AFTER THE FILING OF THE

DEPOSITION (OR, IF LATER, WITHIN SIXTY(60) DAYS AFTER BECOMING A

PARTY IN THIS COURT IN ANY ACTION WHICH IS A PART OF THIS

LITIGATION), FAILS TO SHOW JUST CAUSE WHY SUCH DEPOSITION SHOULD

NOT BE USABLE AGAINST SUCH PARTY.

AA. DEPONENTS WITH PROFESSIONAL LICENSES, INCLUDING CORPORATE REPRESENTATIVES,

WILL NOT BE ASKED QUESTIONS REGARDING NEW CALCULATIONS NOT PRESENTED IN THE EXPERT

REPORT, INCLUDING THE CONTEMPORANEOUS DEVELOPMENT OF CALCULATIONS AT THE

DEPOSITION, UNLESS THE PARTY SEEKING INQUIRE ABOUT CALCULATIONS SHALL HAVE PROVIDED

TO COUNSEL REPRESENTING THE DEPONENT, AT LEAST 7 DAYS BEFORE THE DEPOSITION, THE

NATURE, SUBSTANCE, AND ALL PREDICATES AND FACTORS ASSOCIATED WITH THE NEW

CALCULATIONS THAT WILL BE ADDRESSED IN THE DEPOSITION.  
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PLAINTIFFS' PROPOSAL

VIII. FEES [DEFENDANTS OPPOSE THE ENTIRETY OF THIS SECTION]

A. CASES WITHIN THE LEVEE, INSURANCE, AND MR-GO UMBRELLAS

1. THE COURT RECOGNIZES THAT THE DISCOVERY

CONTEMPLATED BY THE PARTIES IS VOLUMINOUS AND

COMPLICATED AND AS SUCH WILL REQUIRE THE EXPENDITURE OF

LARGE SUMS OF MONEY AND EXTENSIVE ATTORNEY AND STAFF

TIME.  AS SUCH, THE COURT BELIEVES THAT THIS LITIGATION HAS

ADVANCED TO THE POINT THAT IT IS APPROPRIATE TO ESTABLISH A

FAIR SYSTEM FOR THE SEQUESTRATION OF A CERTAIN

PERCENTAGE OF ALL PAYMENTS BY DEFENDANT(S) TO

PLAINTIFF(S) IN FULFILLMENT OF OBLIGATIONS TO SETTLE CLAIMS

OF PLAINTIFFS FROM TIME TO TIME AS WELL AS TO SATISFY

JUDGMENTS THAT MAY RESULT IN SOME INSTANCES (ALL

SUCH PAYMENTS HEREINAFTER REFERRED TO AS "CLAIM

PAYMENTS"). THE FUNDS SO SEQUESTERED SHALL BE

AVAILABLE TO PROVIDE FOR REIMBURSEMENT OF COSTS,

EXPENSES AND PAYMENT OF ATTORNEYS' FEES TO EACH

RESPECTIVE PSLC, THE PLAINTIFFS' MASTER COMMITTEE

("PMC") AND OTHER ATTORNEYS WHO HAVE BEEN

AUTHORIZED BY A PSLC TO PERFORM WORK FOR THE BENEFIT

OF PLAINTIFFS IN EACH OF THE FOREGOING SUBGROUPS OF
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THE KATRINA CANAL BREACH CONSOLIDATED LITIGATION

AND IN ANY OTHER FEDERAL-COURT AND STATE-COURT

PROCEEDINGS COORDINATED HEREUNDER (HEREINAFTER THE

"COMMON BENEFIT ATTORNEYS"), SUBJECT TO A PROPER

SHOWING IN THE FUTURE.

2. BEFORE MAKING ANY CLAIM PAYMENT TO A

PLAINTIFF WHOSE ACTION HAS BEEN CONSOLIDATED INTO THE

LEVEE, INSURANCE, OR MR-GO SUBGROUP OF THE KATRINA

CANAL BREACHES CONSOLIDATED LITIGATION, OR WHO HAS

BENEFITED FROM THE EFFORTS OF THESE SUBGROUPS, DEFENDANTS

IN EITHER THE LEVEE, INSURANCE, OR MR-GO SUBGROUP SHALL

DEDUCT FROM SUCH PAYMENTS AN AMOUNT EQUAL TO NINE (9%)

PERCENT OF THE AGGREGATE OF THE AMOUNT BEING PAID AND ANY

AMOUNTS TO BE PAID TO THE PLAINTIFF IN THE FUTURE; AND SHALL

PAY SUCH SUM AS HEREINAFTER PROVIDED FOR DEPOSIT INTO THE

RESPECTIVE SUBGROUP FEE AND COST ACCOUNT.  THE COURT IS

MINDFUL OF THE FACT THAT A DEFENDANT MAY SEEK A

RESOLUTION OF CLAIMS OUTSIDE OF THE CONSOLIDATED LEVEE,

INSURANCE, OR MR-GO SUBGROUPS OF THE KATRINA CANAL

BREACHES CONSOLIDATED LITIGATION.  THE COURT INTENDS,

UPON A PROPER SHOWING BY EACH SUBGROUP, THAT THIS

PAYMENT SHALL APPLY EVEN IN SITUATIONS WHERE A DEFENDANT
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HAS REACHED A SETTLEMENT WITH A PARTY OR PARTIES NOT

UNDER ONE OF THESE SUBGROUPS BUT WHO HAS BENEFITED FROM

THE EFFORTS OF A SUBGROUP’S TIME AND EXPENSE.

3. IN MEASURING THE AMOUNT DUE OR TO BECOME

DUE TO ANY PLAINTIFF AS SUCH CLAIM PAYMENTS, THE DEFENDANT

SHALL INCLUDE THE PRESENT VALUE OF ANY FIXED AND CERTAIN

SUMS TO BE MADE IN THE FUTURE.  THE REQUIREMENTS SHALL

APPLY REGARDLESS OF WHETHER A PLAINTIFF'S CASE IS DISPOSED

OF DURING THE TIME IT IS ON THE DOCKET OF THIS COURT, OR

FOLLOWING REMAND OR TRANSFER FROM THE TRANSFEREE COURT

TO ANOTHER FEDERAL DISTRICT COURT FOR TRIAL, OR OTHER

PROVISIONS OF LAW. THE OBLIGATION SHALL FOLLOW THE CASE TO

ITS FINAL DISPOSITION IN ANY STATE OR FEDERAL COURT

INCLUDING A COURT HAVING JURISDICTION IN BANKRUPTCY.

4. D E F E N D A N T S  S H A L L  H A V E  P R I M A R Y

RESPONSIBILITY FOR WITHHOLDING NINE PERCENT (9%) OF THE

CLAIM PAYMENTS AND TENDERING SUCH SUMS TO THE

APPROPRIATE UMBRELLA SUBGROUP PSLC FEE AND COST

ACCOUNT. IF, HOWEVER, A DEFENDANT FAILS TO DO SO, IN

ADDITION TO THE COURT'S POWER GENERALLY, INCLUDING THE

EXERCISE OF ITS POWERS TO COMPEL PAYMENT BY DEFENDANT IN

COMPLIANCE WITH THIS ORDER, THE COURT, UNDER APPROPRIATE
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CIRCUMSTANCES, CAN BE EXPECTED TO SEEK SUCH PAYMENT FROM

THE PLAINTIFF AND/OR HIS OR HER COUNSEL UNDER TERMS THAT

ARE JUST AND EQUITABLE.

5. THE COURT SHALL ESTABLISH THREE INSURED,

INTEREST BEARING ESCROW ACCOUNTS TO RECEIVE AND DISBURSE

FUNDS AS PROVIDED IN THIS ORDER. THE COURT WILL, BY FUTURE

ORDER, DESIGNATE AN ESCROW AGENT TO MANAGE THESE

ACCOUNTS. ALL FUNDS IN THE ACCOUNT WILL BE HELD AS FUNDS

SUBJECT TO THE DIRECTION OF THE COURT. ALL PAYMENTS

REQUIRED TO BE MADE SHALL BE MADE BY THE DEFENDANT TO THE

ESCROW AGENT FOR DEPOSIT INTO THE RESPECTIVE FEE AND COSTS

ACCOUNT SET UP FOR THE SUBGROUP INTO WHICH THE PLAINTIFF

CLAIMS HAVE BEEN CONSOLIDATED. PAYMENT TO THE ESCROW

AGENT SHALL FULLY DISCHARGE THE DEFENDANTS' OBLIGATION

UNDER THIS ORDER.   EACH SUBGROUP SHALL BE RESPONSIBLE FOR

THE ADMINISTRATION OF ITS RESPECTIVE PSLC FEE AND COST

ACCOUNT.

6. THE PAYMENTS TO BE MADE TO THE ACCOUNT

SHALL NOT BE DISCLOSED BY THE ESCROW AGENT EXCEPT UPON

WRITTEN ORDER OF THIS COURT. THE PURPOSE OF MAINTAINING

CONFIDENTIALITY IS TO PROTECT THE DEFENDANTS' LEGITIMATE

CONCERNS REGARDING DISCLOSURE OF THE AMOUNTS THAT IT
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DEPOSITS INTO THE ESCROW FUND INASMUCH AS KNOWLEDGE OF

SUCH AMOUNTS WOULD ALLOW CALCULATION OF ANY SUMS

DEFENDANTS DETERMINE SHOULD BE PAID IN SATISFACTION OF ANY

OBLIGATION IT HAS TO A PLAINTIFF COVERED BY THIS ORDER. THE

ESCROW AGENT SHALL REPORT TO THE COURT FROM TIME TO TIME

THE SUMS THAT ARE DEPOSITED IN THE ACCOUNT TOGETHER WITH

THE INFORMATION SUPPLIED TO THE AGENT BY THE PAYING

DEFENDANT AT THE TIME OF DEPOSIT THAT WILL BE SUFFICIENT FOR

THE AGENT TO DETERMINE IF THE AMOUNT DEPOSITED IS THE

AMOUNT REQUIRED TO BE PAID UNDER THE TERMS OF THIS ORDER.

THE ESCROW AGENT SHALL CONFER WITH THE DEFENDANTS AND

THE COURT TO DETERMINE THE APPROPRIATE FORM THAT SHOULD

BE COMPLETED AND ACCOMPANY ANY PAYMENT TO BE MADE TO

THE ESCROW AGENT TO ALLOW THE ESCROW AGENT TO VERIFY THE

ACCURACY OF ANY PAYMENT MADE.

7. UPON A PROPER SHOWING, EACH RESPECTIVE PSLC

WILL BE ENTITLED TO RECEIVE AN AWARD OF COUNSEL FEES AND

REIMBURSEMENT OF OUT-OF-POCKET LITIGATION EXPENSES TO BE

PAID FROM THE RESPECTIVE FEE AND COST ACCOUNT IN SUCH

AMOUNTS AS ARE DETERMINED BY THE COURT, BASED ON THE

APPROPRIATE AND CONTROLLING LAW. IN MAKING SUCH .AN

AWARD, THE COURT WILL FIRST DETERMINE THE AMOUNT OF COSTS
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FOR WHICH REIMBURSEMENT IS APPROPRIATE. THE AMOUNT

REMAINING IN EACH RESPECTIVE FEE AND COSTS ACCOUNT AFTER

DEDUCTING THE AMOUNT OF COSTS AWARDED BY THE COURT WILL

BE AVAILABLE FOR ANY AWARD OF COUNSEL FEES. IN MAKING AN

AWARD OF COUNSEL FEES TO THE ANY PSLC AND IN APPORTIONING

ANY FEE AWARD AMONG THOSE ATTORNEYS, APPROPRIATE

CONSIDERATION WILL BE GIVEN TO THE EXPERIENCE, TALENT, AND

CONTRIBUTION MADE BY EACH PSLC ATTORNEY WHO SEEKS TO

RECOVER COUNSEL FEES FROM A SUBGROUP FEE AND COST

ACCOUNT, PROVIDED, HOWEVER, THAT THE COURT WILL ONLY

CONSIDER COMPENSATION FOR THOSE SERVICES WHICH WERE

AUTHORIZED BY THE RESPECTIVE PSLC.  ADDITIONALLY, THE

COURT RECOGNIZES THAT EXTENSIVE EFFORT AND EXPENSE HAS

ALREADY BEEN PERFORMED BY MEMBERS OF THE RESPECTIVE

PSLC AND OTHER COUNSEL ASSISTING IN THE SUBGROUP CASES.

AS SUCH, ANY WORK PERFORMED OR EXPENSES INCURRED TO DATE

FOR THE BENEFIT OF A SUBGROUP SHALL BE DEEMED COMPENSABLE

OR REIMBURSABLE UNDER THE ORDER, UPON SUBMISSION TO AND

APPROVAL BY THE RESPECTIVE PSLC, AS IF THE WORK OR

EXPENSES WERE PERFORMED OR INCURRED PROSPECTIVELY WITH

THE SIGNING OF THIS ORDER.
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8. ANY SUM ORDERED TO BE PAID BY THE COURT

PURSUANT TO THIS ORDER AS AN AWARD OF COUNSEL FEES SHALL

BE DEDUCTED FROM THE TOTAL AMOUNT OF COUNSEL FEES

PAYABLE TO INDIVIDUAL PLAINTIFF'S COUNSEL, IT BEING

UNDERSTOOD THAT THE PSLC ATTORNEYS' PORTION SHALL NOT

DIMINISH THE PORTION OF THE RECOVERY THAT ANY PLAINTIFF

WOULD HAVE BEEN ENTITLED TO RECEIVE HAD THERE BEEN NO

PARTICIPATION BY THE PSLC ATTORNEYS. ANY SUM ORDERED TO

BE PAID BY THE COURT PURSUANT TO THIS ORDER AS

REIMBURSEMENT FOR OUT-OF-POCKET COSTS SHALL BE PRORATED

AMONG THE PLAINTIFFS WHOSE CLAIM PAYMENTS WERE

DEPOSITED, IN PART, IN THE RESPECTIVE SUBGROUP FEE AND COST

ACCOUNT.

B. NOTHING IN THIS ORDER WILL PREVENT ANY ATTORNEY FROM APPLYING FOR AND

RECEIVING AN AWARD OF ATTORNEYS' FEES AND REIMBURSEMENT OF COSTS PURSUANT TO

GOVERNING LAW IN A GREATER PERCENTAGE AMOUNT THAN THAT PROVIDED FOR HEREIN,

IN THE EVENT THAT THERE IS A RECOVERY IN ANY ACTION WHICH MAY BE CERTIFIED AS A

CLASS ACTION UNDER FEDERAL RULE OF CIVIL PROCEDURE 23.

DEFENDANTS PROPOSED

DEFENDANTS OBJECT TO THE FEE PROPOSAL.  IN EFFECT, PLAINTIFFS’ COUNSEL

SEEKS A SELF-EXECUTING ATTACHMENT ON ANY INSURANCE OR OTHER PROCEEDS, WHILE

PLACING THE BURDEN TO ADMINISTER THE ATTACHMENT ON THE DEFENDANTS.  INSURANCE
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DEFENDANTS SPECIFICALLY OBJECT TO THE PROPOSAL AS INTERFERING WITH AND IMPOSING

OBLIGATIONS ON THE INSURANCE DEFENDANTS THAT ARE NOT CALLED FOR UNDER THEIR

POLICIES OF INSURANCE.  THE INSURANCE DEFENDANTS ARE CONTINUING TO SETTLE AND

RESOLVE CLAIMS.  THERE ARE MANY CASES PENDING IN MANY COURTS, AND SOME OF THE

PLAINTIFFS BEFORE THIS COURT ARE ALSO PARTIES TO OTHER PROCEEDINGS IN WHICH THEY ARE

REPRESENTED BY OTHER COUNSEL.  IT IS EXTRAORDINARILY DIFFICULT – VIRTUALLY IMPOSSIBLE

-- FOR THE INSURANCE DEFENDANTS IN CONNECTION WITH THEIR ORDINARY CLAIMS PROCESSES

TO IDENTIFY EVERYONE WHO IS OR WHO MAY BE A NAMED PARTY TO THESE CONSOLIDATED

PROCEEDINGS (LET ALONE WHO MAY BE AN ABSENT CLASS MEMBER).  THIS PROVISION  PLACES

THE INSURANCE DEFENDANTS WITH A HOBSON’S CHOICE: EITHER WITHHOLD 9% AND FACE

POTENTIAL LIABILITY TO ITS INSURED FOR WITHHOLDING FUNDS; OR NOT WITHHOLD AND FACE

POTENTIAL LIABILITY TO PLAINTIFFS’ COUNSEL FOR NOT WITHHOLDING.  THE CONFUSION CAUSED

BY THIS PROVISION WILL IMPEDE SETTLEMENTS AND NON-LITIGATION ADJUSTMENT OF CLAIMS

AND FURTHER IMPEDE THE RESOLUTION OF INDIVIDUAL CLAIMS.

THE BURDEN OF PROVIDING FINANCING OF PLAINTIFFS’ COUNSEL’S COSTS AND

EXPENSES SHOULD NOT BE SUMMARILY PLACED ON THE DEFENDANTS.  IT IS A MATTER FOR

COUNSEL TO WORK OUT CONSENSUALLY WITH THEIR RESPECTIVE CLIENTS PURSUANT TO

APPROPRIATE FEE AND EXPENSE AGREEMENTS.  IT SHOULD NOT BE IMPOSED BY THE COURT, NOR

SHOULD IT BE DIRECTED IN A MANNER THAT BURDENS DEFENDANTS OR PLACES THEM AT RISK.  
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X. COORDINATION BETWEEN OTHER FEDERAL AND STATE COURTS
HANDLING SIMILAR RELATED CLAIMS

THE COURT IS AWARE THAT THERE ARE MANY CASES PENDING IN THE EASTERN

DISTRICT COURT AS WELL AS IN OTHER STATE AND FEDERAL DISTRICT COURTS AND

ELSEWHERE THAT INCLUDE DISCOVERY ISSUES PERTAINING TO THE LEVEE BREACHES

IDENTICAL TO THOSE ADDRESSED IN THIS DOCUMENT.  THE PARTIES SHALL EXPLORE WAYS TO

MINIMIZE DUPLICATIVE OR REPETITIVE DISCOVERY OR PROCEEDINGS IN MULTIPLE FORUMS.

(PLAINTIFF PROPOSES)  FURTHER, THE COURT MAY APPOINT A SPECIAL MASTER OR

COORDINATOR TO ASSIST THE COURT AND THE PARTIES IN THE MANAGEMENT OF THIS

LITIGATION.  DEFENDANT OBJECTS TO THE INCLUSION OF THE FOREGOING SENTENCE.

XI. RELIEF

FOR GOOD CAUSE SHOWN, ANY PARTY MAY SEEK RELIEF FROM THE REQUIREMENTS OF

THIS CASE MANAGEMENT ORDER.

ENTERED THIS ________ DAY OF _________________, 2007, NEW ORLEANS,

LOUISIANA.

UNITED STATES DISTRICT JUDGE
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